4,

Rollason ,(Chairman and Independent frustes), Ray.Wslham:(Independent Trustes),

: Franc!scml(hnza (Independent {rustes), Glive. Stuar’t (T rusiee) ~

The statement is filed In respbnse to the complaint, dated 10 May 2011, lodged In
terms section 304 of the Penslon Funds Act by Jonathan Mort Attorneys on behalf of

"complainants”.

~ Nelther the Funds nor the current boards ate clted as Respondents by the

. ‘ccmplamanls. notwithstanding, the Funds wish to provlda the Pension Funds

Adjudicator (“the PFA") with comment and background for the benefit of the PFA, the
Complainants and the Respondents. As the Funds have not been citéd as a

Respondent, it Is submitted that no formal relief can be sought against the Funds.

complaint and on how the complalnt should be resolved.

Where statements cohtalned In the compiaint peﬂain to the Funds but have not been

-canvasaed herain, thay dré fo be regarded as having been denled, and the Funds

taserve thelr rights to deal with such issues at an appropriate stage.

The complainants

Thaﬂgo,m__glgm‘emts&gnlymmprgsent g, portion of the ‘members of the Funds, yet .evary

ey b

. othermember.of.the Funds- has-heen .equally;affecled by-the grounds which.give tise

to-this.complaint.

h~APK-2U18  Uvibgd  FRUM  Sllas 0 Slias _ .oy

T

_the Employer.and Member Complainants, collectively referred to herein as the '

The Funds also wish {o make suggestions oh who should receive ndtice of the

This fs relevant in that any rellef or regovely ﬂnaily obtalned must ui!!mately be

distrihuted equéily to all the members' investments.

o

K1

27718
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“Overview of complaint

8. Thé complaint has two legs, as describad In paragraph 6 thersof. The first leg deals
‘with the decls!on by the prewous trualees (the First Respondents) to Initiate the
rebuild and the second is centred on 1he aifeged maladmmlstral[on of the Funds by

~cettaln previous frusteos (ihe Second Respondants)

9, Regardmg the second led, tha comp[amants submlt that certain prew:ous frustees
‘falled to properly perform their oversight functlon In monitonng and supervising the
conduct of ils administrators, which action constltutes maladministration. | Is
submitled by the complainants that the maladministration caused the Inaccuracias of
unrelfability of the Funds' records and the cost of tha rebuild and that such trustees,
effactively the group of'ifustees refarrad to ag the Second Respondent, should be
held accountable, ' ' |

{The secc:ﬁd leg ~ references at paragraphs: 8, 26 to 31)

"10.  The complainants also stthmit that if the First Respondénts had the powar.‘whic'h the
complainants dd not conéede, to authorizse the cost of thé febuild exercise, such
power was improperly exercised because it resulted in the members of the {F Funds
suffering.the consequences of tha fallure of the board of trustees to perform & proper
oversight funclion. ' :

(The first lag — references at paragraphs: 6 and 33).
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. Notice to previous‘t‘ﬁlstees

AP

12,

13.

14.

15,

18

17.

We attach a table reflecting the lenure of the previous and current liustess, anniexure
N | | . A

—

The decision lo effect the cebuild was taken in July 2010 by prevlous trustees . Gallls..

e 24T

s e frdat ™ S e il 1 T e

, ‘glgzj_u,g;,_ﬁgrgl{gr& Botha, Dayld Lepar an and Carel Smith,

LT !l- + LI ttoy

The uabahty of any truStees (the Second Respondent) resPonsibIe for

calcu!ated up o this date q rabruary 2008 i the date upon which Aon South Afr!ca

(Py) Lid (“Aon") took over the administration of the Funds records from the previous

administrators, Dynam-ique SA Consultants and Actuaries (Ply) Lid ("Dynam-ique®),

The complaint was delivered by hand fo the reglstersd offices of the Funds on or

about 12 May 2011 and was mads out for the altention of Aon, Paragraph 1 of the
coverlng nole indicatas that the complalnt should be deiiverad {o the registered
address of the Funds by Aon. ‘

The previous hoatds of {rustees, and the previous trustess individually, both of whom
are cited as Respondants, are separate entities to the Funds themselves, |

. The previous trustess must gach receive formal nofice of the complaint and he

advised of the date by which they st respond to the complaint lodged, Currently,

adminlstrators, Aon, and the Funds,

As appears below, The Funds and the adininistrators have done their best to assist
with the distribution of the complaint fo previous trustees and the pravision of the
contact detalls of the pravious trustees, buf the process Is not Gomplete,

C

" the obligation to provide notice to the Respondents has been passed on to the

o

Ay

280
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18, -

16.

20.

22.

, .such“

The Second Respondent Is broadly Xited as “any fommer rustoe... over the perfod

relevant to complaint, whose Identilies ara unknown,” The complainanis are thus
lhemseiwas not sure wh[ch trusteos should be provided with a copy of the complalnt

,The Funds submif that, as will be evidenced from a discussion of the events below,

the trustees who require notice of the complaint are;.

12,1 Botha
. 12.2 Jager

12.3 Rosen
124 Mol
12.5 Kamionsky
12.6  Murewa

2.7 Slofferfoht
'42.8 Le Grallier (First Réspondent)

12.9 Lepar (First Respondent)
12,10 Smith{Flrst Respondent)

The complainants may wish 1o serve notlse on additional frustees and fo this end the
attached table, annexure A, may assist. '

Aon and ihe Funds have endeavoured to track down contact detalis of afl the
prev:aus tru'ateezsl and have, where possible, prowded ihe previous frustees with a
copy of this complaint. The attached schedule, annexurs B, indleates the contact

' detalls of the previous trustees and which trustees have been provided with s copy of

the complaint, (Only Tammy Murews’s contact detalls have not besh confirmed but
the funds expect to abtain such shortly.) - ‘

The Respandents are not however aware of a date by which they are requived fo
respond fo the complaint and it s submitted that this needs to he propetly co-
ordinated and that the Individual trustees must Individually be provided with nofice of

+ [

PN’Q

23|
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23,

24,

|t Is submitted that the email list which smerges from the table can be utflised to

advise the previous trustees of a date by which they must file a response. The Funds
gan supp!y additional detalls, such as phona numbers, if needed.

I attach a copy of an eleclronlc correspondence annexure B1 provided fo the
following previeus truistees: Smith; Le Grelller; Lepar and Botha, advising them that

the Funds would respond by 28 July 2011 {which date was extended by the PFAto 3

Auigust 2011), but that the PFA would be asked ta ensure that they are provided with
adequate notice. '

. As the complainénts seek to hold previous truslees accountable, hoth as first and |

sacond Respandents, and seek an order based on such accountabliity, it Is cruclel
that in respecl of such trusteas: ‘

25.1 - serviés of the complatnt is confirmed,

25.2  an opportubity to respond to tha PFA [s afforded fo each of them,

26.3 adequate notice of the date by which such response must be subiitted to the
" PFA s confirmed with each trustee, | '

— Mir Clive Stuart

(. 26

27,

. Mr Clive Stuart was appointed as a trustes oft 10 Decamber 2010 and ls a current -

member of both thds' bmards.

Ag can be seen from the Information below M St Q;lgﬁﬂtenureias-tmstes Aogs.not

L A, e O

overlan.wih.the. syents compla[ned of L.l ;submittao[ that Mr.Stuart.has.haen

RIS ATTT R A

inéorractly.cited:in-the.group.cpmpyising the. Elrst. Respandent.

AN

782
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Complalnt agalnst First Respondenta (Flrst Leg} The decislon to commends the
rehuild

28,

29,

- 30,

31,

3z2.

33,

..

‘The decision to Initiate the rebuild process was done becauss the dala relating to

members' Investments up to the end of February 2008 was potentially Inaccurate.
Deloittes, a leading firm of auditors, were tasked with verllying the aceuracy of
membars’ Information up to the end of January 2008 and commenced the rebuild in
July 2010.

The previous trustees took legal advice from their attorneys before implementing
_thelr declsion.

The decision and the reasons therefore, were communicéled to members in 'a '
“gommuniqué dated 1 Nq've'mber 2010 (Annexure C). The reasons for the rebuild .
- were again discloged in & commuriication by trustees on 28 January 2011, annexure

D,

AN

Carel Smith resigned with effect from 31 August 2010, The balance of the trustess -

who made the declsion fo effect the rebuild {Le Grelher. Lepar and Botha) resigned
on 10 Fehruary 2041,

T

Rallason.-(chaiman),. Ry, Welham, Stafane Breden_kamp and, Gllve Stuait., (Clive
Stugrtvnad alreagdy bean serving as a hoard member since 10 December, 2010.)

gl
T LU

Ib;ewngmm@rd&%ggruslaes appelnted, from 10 February 2011, Included:, John

_The new frystess cansidered ihe need for tha rebulld. and haye no reason nof. 1o

G i X Y s e e R L L

L endq;ge “l? (ﬂq,crsion mada by-the First Respondent

34.

ey .-11"«*—'1 A R A A ST

We attach Aon's recent report apnexure E dated 16 July 2014, which provides an
update on the rabulld process, -

283
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35,

Aon have Instructed Deloittes to contlnue with the rabuttd process from February-

2008 through to the present date a[Aon s own cost. h

.

© Complaint agalnst Second Respondents (Second bLeg): Liahility of pariles
responsibre for maladmtnlatraﬁon ‘

36,

7.

38.

39.

40. -

41,

.wtrustees resolved to lssue sult agalnst Tnny Kamlonsky. and.pot tha giber frustees.

e

The pames potsntla!ly liable: for iha._.ma!admmistrahen of the funds records which
caused the need for, and cost of, the rehulld up lo February 2008 ars;

36,1 _Dynamdqus,

36.2  Mr Tony Kamionsky,

38.3 :‘Aon,

364 “Any former trustees whose maladmmrstratlcn contnbuted to the rebulld
{effectively the Second Respondent as anlicipated by the complainanis),

The complainants have detailed the claims already Instituted against the entities
listad at 38.1 10 36.3. The Funds are proceeding with all three of theee claims.

Mr Tony Kamrunsky has been suad in hrs capacrty as both a director of Dynam-fque
and as a previous frustee of the Funds, Fosslble actlorrglgamst other, d;ractorsraf

e H T

.Dynam,iquamas roviewed.but, npt proceeded v wrth

Lt AL B

Thaudanls.lnm!gémsjﬁute=acti@n.,.agains.t.ﬂthen.p.ér_tie.s..{.lls.ted rat436.:1....:'(0..;36.3;ahpy..e.;was
made.by; mLe.«-.Grﬁ.lilgn:ﬁgiha,d-Leparﬂand..,S.tuartduringnJanuaw.g():lj- Coples of the
pleadings in each of these matters are avaitable on request. ]

Regarding the. potentlel lability of formert trustees, as fisted at 38.4, the funds have
als considersd, and are still considering, such recovery.

Regarding trustees who only held office prior to July 2008 and not at any time
thereafter (Le. excluding persuns who acted both before and after July 2008), the

RA-lo
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42,

43,

44,

486,

“The potential of sticcessful actions against 1he olher trustees was considered with
reference to legal advice, but not in‘t‘tutecl after a constderanon cf infer aHa, the '

. """?actors i E—

41 1 posmbmty of racavery, .
M2 “cost and complaxily of action,

. 413 !lkehhood ofsugge‘_ss.

The -current board Is currently reviewing the actions of the frustees who held off‘ce

both before and afler, or solely after, July 2008. The comp!alnant wil appremate that

soma-of ihese frustees have anly recently resigned,

The Funds will report {o its members via a communfqué in this regard and provids the -

PFA and the complainants with a copy If tequested, The Funds 'c:einnot.currently

provide further comment on the actions of pravious frustees, ather than as discussed
above. ' |

. The Funds rapeat that the trustees whom this complainant seeks to hold aocogntab[é

tust be afforded an oppertinfly ta respond fo this complaint.

_Tha Funda also point out that the g;{ ents.by.dhe, Fqumn_ih& actions against.the,

VIR

pravioug. and, current. adminlstrators. .and..Mr. Kamionsky, which averments theJ

Somplainants sesk to Impute to the pravious trustees a8 grounds { forthe;r Ilablilty (see

......

e T L Ve AT e

paragraph 30), ate currer)t[ydbetngmgpfended by.those. pardles. and that it would be.’
pr,ﬁgmature forthe REAJo.make any.award:In light of such defence.

rn A B R

W
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Insurance
S
48. The Funds have, since August 2004, held Pension Fund Trusteestiabilily based on
the terms and condltlons as available in the insurahce market and subject to the
prevalling condations In the market at the time of purchase.

47.  The current period of insurance m\tlally ran from 1 August 2010 1o 31 July 2011. The
period, as dlscussed helow, has now been revised to run from 1 June 2011 to 31
May 2012.

48, The policy indemnifias officers of the Funds, such as tustees and admimslrators for
claims made agalnst them by membars who have suffered losges as a result of the
negligence of officers, provided the terms of the policy have heen complied with. This
porhon of the policy operates as proteotion against claims from third parties, including
members.

49, The.policy also previdss cover for theft, fraud, dishonesty and computer etime. This
portion of tha poliéy aliows the Funds to olaim compensation for such an event
dlrectly from Insuters, pmvlded the terms of the policy’ have hsen complied with,

50,

Fuﬁggwpmgg gtmpl&iodge suchta claim w:th e insu "“r's for paymant Tha Funds,

Rt T R I D R A B Y

. themselves.are ur@b!e tg ¢ om Insurers fof the cost ]

L AT S e

effecting.be.1gbuld, This 605& as mdicated m"'prevloua circulafs, has thy ar been

T i Sl pp o

bome,cbyvthajunds melmbers, lt Is hoped that he, :eggyeryx.nmcedure upda_ted
.belmwmwluﬁal,_laa_g‘l@ffﬁ.ﬁm;p.o.[ﬂonqofftht@sa {osses-sufferad-by meliihars.

51, Membera who beliave they have sufferad losses as a restlt of the gdst of the rebulld
must seek thelr own counsel should they be of the view that they have valid claims
against the Fund, tustees or administrators, '

266
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- B2,

53.

54,

55,

i1

F.OL4

It appears that the insurers were first notified of the clrcumstances giving rige to the

cost of the rebuild during-the insurance period beginning 1 August 2010, Varteus

“exclusion conditions applled to this perlod. The trustees have sought an opiniory from
thelr legal advisors and It appears ihat clalms which arlse from the cost of the rebulld,

such as claims by members for thelr conttibutions to the cost of the rebulld, will
probably be excluded In terms thersof. The trustees have instrucled their legal

 advisors to advise on the possibla anhons or omissions of the parties who attended
to the insurance arrangements and to advise on possible recovety.

' .On 18 March 2011 the Funds were advised by their underwriting managers that the

naflcies had lapsed due ta non-payment of premiums. With the assistance of the
Eunds’ brokiers, cover was reinstated with effect from 1 June 2011 to 31 May 2012,
Ihe. COverY will contmyg,to act retrogetively b to 21 Novembar.Z008.

2 A

the excluslons applying to the Initlal petiod from 1 August 2010 to 31 July 2011. The

" Funds have reserved thelr rights against the Funds' i_)roke_rs and administrators for

any ‘claims which may atlse as & resulf of the apparent lapsing. Aside from
complaints to the Pension Funds Adjudicator which relals to the rebulld, no other
claims, In tering of the policies, arose agalnst the Funds duing the period .of
renegotiation. .' l

Fot clahty. It appears that claims from memmbera against the Funds, or Its officers,
based on losees suffered as a result of the cost of the rebuild; would have been

. excluded in terrns of tha exclustons applying to the palley poriod 1 August 2010 to 31
“July 2011, but gach claim will have to be evaluated on its own terms [f any are

recejyed. Furiher, the revised palley term, from 1 June 2011 to 31 May 2012, also
has exclusions which are affactively the same as the pravious excluslons, and such
claims from membets (.e. claims refating to the cost of the rebulid) will probably also

. be excluded in terms thereaf.

W

. The revised terms of cover also contain exclusmns which are erfecllvely thesame as -

187
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56. The Funds will continue to report to thelr members via a communiqus in this regard
- and provide the PFA and the complainants with a copy if requested,

57. At paragraph 35, the complainants subhnit that, "the First Raspbndents have failed fo
provide assurances that the cost of tha rebulld sxarcise will ba met from professional
indemnity cover hafd in respect of themse!ves and the IF Funds.”

58, The Funds, and thia_ current board, are, In'lfght of the above information, also unahle
 {o provide such an assurance. '

59. The complainants have submitted at paragraph 37 that the First Respondents "ought
fo hava secured the recovery of the cost of the rebuild exarcise from lhe professional
Indemnily insurance cover held in respect of the IF Funds and that in lenns of the
right of subrogation hefd in respect of tha IF. Funds and that in terms of the nght of
stbrogation held by the Insurer, the instrer should thereafter seelk recovery of the
cost of the rebulld exercise from Aon, Dynam-ique and Kamionsky.”

60.  An Inspection of the terms of the palicles will Indicate to the complainants aﬁd to the

PEA that the polldles do not faciitate a direct claim for the cost of the rebuild as .

appears presupposed by the complainants in this statement. The poliey will iIndernnify

officers of the Funds for olaims made agalnst them provided the terms of the policy

have been complied with.

3 “The Funds not a party to thesg praceedings -

61,

Tha Funds and the current board wish to specifically pmn’c out to- the PFA that the
Funds are ot clied as a parly io this complamt should any relisf he sdught agamst
the Funds, the Funds require nofice thereor Jtls.assumed. that e, reltefﬂsnught
agalnst.fbe. Funds has. beso sought. in.error and the Funds reserve thelr right to
supplement these papers sheuld the complainants wish to pers_ust therawlth.

+

W
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62.

63,

© 13

The Funds have sought to provide information that may inform and assist the

~complainants as well as the Pension Funds Adjudicator,

The Funds also wish. lo ensure that the previous trustees, whom the complainanis

Faula

seek to hold fiable, are adequately notifled and afforded sufficient opportunily o

respond to the complaint.

Rellef sought hy the complainant.

64,

65.

é6.

67.

3 _"[jge' Funds do not agree wMe rellef heing s soughl by the oomplamants.

SR e SR i '"'-.\-:: kil o st esh

The complainant seeks an order that “the cost of the rebuild exercise ‘and the loss
suffered by the complainants be made good by the craditing of their member shayes

“in the IF Funds in the amount of 2.6% together with fund return, alernafively interest.

at the prescribed rate of 15,5%, from date of the debit of their fund oradits until dale

of crediting their membéar interests.”

We point out that some ambiguity Is arguably created by the wording “the cost of fha
rebuild exerclse and the loss suffered’, [t is pcssmly unclear whether the complainant

"I seeking an order for losses suffered In addition to the cost of the rebuild itself,

which cost wes a 2,5% contribution of assel value for each mermbr. We.submit.dhat

Whether-mefmbers.may.have.any.addifional-losses -can-probably. on!y_be proparly
cansidered-upon-reviewing:therevised. racords

The members’ shares gan only be ocredited against 2 commensurate or pro-raia
increass In the assets underpinning their investments. The.BEA will appreciate. that it

ha.complainanis.pravide-no. grounds substantiating 2. bas.ls {ocany, lpiﬁeglnjdgmon!
_tov,ihaJebulldarcestmontrlbution. We assuma that this Is not the intention of the
complainants and we address suph for the sake of clalty and completeness,

sannat-ordendhe.Funds fo.make.a "papeteniry)ihorease.dn.a rembers shares which -

is-Ansupported=by-underpirising .assets-of-proportionate-valus,..0nly-upen-the
recouery.of. money.orfunds.cansnemberstasssts.be Incraased.

-
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88

89.

14

- Notwithstanding, any siich Increase would have to be applied equally or pro-rata to

all members because each membar contributed 2,5% of the ualua of lheur fund
ocredits to the cost of the rebulld,

The Funds ars _iaking all possible recovery steps and only upon such recovery can
meimnbers' share accounts be credited,

- Summary and suggestlons for resolution of complaint

70.

71.

72,

73.

4.

75,

The declsion to effect the rebuild operation was' taken by the Fist Respondeiit in

June 2010 by trustees; Le Grelller, Botha, Smith and Lepar. The decision was made
because of the lncreasing unreliabllity of the Funds records. . -

The current trustees have had no reason ot to endorse the dedision mada by the
Flrst Respondant.

The Funds nota that the member complalhants each conftibuted 2,5% of their Fund
credifs {o the cost of the rebuild. '

Vérious parfies may be liable for the Funds incurring the cost of the rebuild, Including
the Sscond Respondents. The Funds have instituted action against all patties whom

they helleve could ba held lfable for such cost and from whom recovery Is viable. In .

addition, {ha Funds are reviewing the potential liabliity of any further parties.
Tha actions that havé heen nstltuted are all being defended,

Regarding Insurance, the terms of the palicy do not enable the Funds to mersly lodge

© 7 claim with thelr insurers, In light of {(he exclusions which apply to the peried in which

poasible claims for the cost of the rebuild were reported, 1t appears that such claims
will probably be excluded. The Funds can thus not provide any assurances s
regussted by {(he cotnplalnants. The frustees have instructed their legal advisors to

advise on the possibls actions or omissions of the partles attending i th_e insuratice

.'n\\g)‘

arrangements and to advlss oh possible tecovary.

290
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76.

77.

78.

15

The relief sought by the complainants cannot be effecledhunless a commsansurate

F.Ulb

iorsase In Fund assets oceurs, and any such rellsf must apply equally to all

members.
All possible steps for recovery are being pursusd by the Funds.
The Funds propese that the following directives/orders should be made by the PFA:

78.1 formai notice must be provided to all previous trustees (Respondents) whom
the complainants seek to hold aocuuntable and each irustee must be afforded
adequate noice to respand

782 the Funds be ordered fo provide_regular updates (at perlods determined by the
PFA) on the recovery steps baing pursued. ' ' '

78.3 The complalnants are invited fo comment what further recovery steps could be
' {aken other than those outlined ahove. '

/s

291
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Dated af Gapé Town on the 3rd of August 2011

T

To!

The Penslon Funds Adjudlcator

Ms Karabo Maseksla

(PFA referance: PFAMWE/6282/201 1/GMfvn)
Emall: karabo@pfa.ord.za '

And To:

Jonathan KMortIng

Attorneys for the complainants
Vanessa Bell

(Ref: VBATICHART001.1)
Emall: vbel@mortiaw.net

T Silas , CopLurT

Dunsier and Assaclates
Attorhaya for tha Funds
and the current trustees
Rennard Dunster

42 Kearom Sirest

Caps Town '

Email; ren@dunsier.co.za

A
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Grobnd & 1* Floprs

. 21 FREOMAN

Cre. Fredman Drive & Sandown Vallay Cresceny
. .- Sandown
SANDYON

2198

2,0, Box 661426, BENMORE, 2010
Tol: 087 $42 2700; 011 733;11!13]}1 Fax; 087 842 2644

&ll: anquliasoln.om. 23
Wohsilo: waweofa.om.zd

Pension Funds Addlcalor 4

‘Please quole our referencs: PEAIWE[3292/2011/SM
- - BY REQISTERED POST

Affirrn Markeling (Pty) Lid
Clo Jonathan Mort In¢

3A Slr Georgs Gray Straét
Oranjezicht

CAPE TOWN

BOO1

Dear 8,

DETERMINATION {N TERMS OF SEGTION 30M OF THE PENSION FUNDS ACT, 24

OF 1986 ("the Act"): AFFIRM MARKETING (FTY) LTD AND OTHERS

{“complainants”) v IF UMBRELLA PENSION FUND {("first respondent"); IF

UMBERELLA PROVIDENT FUND ("second respondant”) AND FORMER TRUSTEES
- OF THE FUNDS {"third respondents”)

M]  INTRODUGTION

1.1 The complaint concerms the maladministraiion of the first and se;:o'nd
respondents by their board of management In using the members' fund
credils 10 fund ihe cost of reconstructing the funds’ data and records,

The Office of tho Pension Funda Adjudioator wus established [n tarms of Saction 30B of fha
Pensian Funds Aok, 24 of 1856, The servide offered by the Penslon Funds’ Adjudloator fs fres to
members of the publie. : -

Cantrallasd Complaints Helpline for All Flnanclal Ombud Schemes 0850 OMBUES {086 088 2837)

W
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£2)

1.3

24

S a2
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12 The cnmplaint was tecelved” by this Trlbunal on 3 May 2011. On

17 May 2011, letters were dispalched to the first and second respondents

" giving them unii 30 June 2011 to file \helr responses. A response on

behal'f of he first respondent, second respondent and the current hoard of

. fruslees of the funds was recelvad on 3 August 2011, This Tribunal

recaived further subnilssions. on behalf of the first and second
respondents on 13 February 2012,

Aftar considering the written submisstons, Itls considered unnecessary lo ©
_hold a hearlng in this matier. As-the background facls are known 1o the

parlles only ihose facts that are pertinent to the lssuss ralsed heraln wil

be repealad, The determination and reasons therefor appear balow.

FACTUAL BACKGROUND

The complaint Involves a group 'of‘empioyers who partlcipate In the first

- and second respondents (*the IF Funds"). it also Involves smployess of

294
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the parlicpating employars who ate also members of the IF Funds, The -

first and second responcients ars pension fund organisaiions reglstered It

- terms ofsacl%on 4 of the Act, The third respondents are former trustees of

the IF Funds, namely, Gall le Greliler, Renler Botha, Clive Stuari and
David Lapar,

The IF Funds were [nitlally administared by Dynamigque SA Consultants &

Actuarles (Ply) Ltd ('Dynamique’) untll 31 January 2008 when Aon South
Africa (Ply) Ltd (*Aon’) took over the adminfstration of the IF Funds. The

fransfer of the IF Funds' administration occurred after Aon purchased the

administratlon books of Dynamique In 2008, During July 2018, ths board
of lrustees of the IF Funds appolnted Delolte & Touche fo condudl a

mamber level rebulld of the data and records of the funds from thceplion
of the funds untit 31 January 2008. This was necessltated by the fact that
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the dafa held In'respect of the IF Funds was qUestionable a‘nd not
aceurate. The cost of the rebulld exercise amounted ta™approximately
R20 million. This translated Into an individual cost for aach member of the
IF Funds of 2.5% of thelr fund cradits,

2.3 Upon recelving communication of the boards’ decision to rebuild tha funds®
| data In November 2010, (he complalnants Indlcated thelr dissatisfaction
with thie daclsion to debit the members' fund credits I order fo fund the -
rebuild exercise. [n a ietler dated 8 Dacember 2010, the complainants
( . ware advised {hat the current board of trustess were taking lsgal action to

. tecover the cost of the rebulld exercise from the previous board of
frustees.

[3] COMPLAINT

31 The complalnants state that the decislon to rebuild the IF Funds' data
occurrad as a result of maladministrailon of the funds, The
realadministration of the funds relates, /nter alig, to relnvestmants not

— : being credited to members' accounts, swilches betwaen investments nat

being correclly recorded, inaccurate recording of monlee being deposlied
in the bank accounts of other funds and a lack of monthly and annual.
[ B . audlls. The compiainants submit that the parliculars of claim against the
diractor of Dynamique that were filed at the South Gauleng High Court
inclicate that it breached its adminisiration agreement with the IF Funds.
The particulars of claim slats that there was a fallure o ensure thal the IF
Funds investments wers made.In accordance with the Act and ihe
Intermediary Services Act of 2002, This fs due to the fact that ths
administrator fafled to keep brops}r records, faiied {o perform monthly and |
annual audits, assets and fiquidity requirements were not maintained and
_the sale of Dynamigue's fund adminlstralion business fo Aon was not
adequately disclosed or deall with in terms of secilont 138(5)(a) of the Act.
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The board of lrustees also failed to comply with i{s fiduciary dutles
provided in secfions 7G and 7D of the Act, Allhough the board is enlitled

lo delegale ils functions to adminfstrators, it remalns responstbie for the

gollons of such service -providers Whao act as agents of the funds. The
delegaflon of dulles does not amount to & transfer of oversighl function of

the board, nor does 1t amount to an abdleation of responsitiiiiles enfrusted-
-tolha board

bversught functlon over ihe adminlslrators In respect of the administration

of he IF Funds They contend that the respandents ‘shotild Be held
" 'accounlabta for the maladministration of the IF Funds by the agents

34

3!5

appointed by them. The respondents have nof accounted for the loss
suffered by the members In that thelr fund credils were reduced by 2.5%
for the rebufld exercise, There is a further potential foss In that the cests of
the rebuild eercise may not ba recovered,

The decision fo use the members' fund otedlis In order 1o fund the rebuiid
exercise amounts to Improper exerclss of powers by the board of
management. This Improper exercise of powers prejudiced mambers
financially. There are members who may withdraw, dle or ratire before the
cost of the rebuild exerclse Is racovered, if recovary is poss!ble'. The first
and second respandents hava fallad fo provide assurance that tha cost of
the rebulld exercise will be met from the professional Indemnlty insirance
cover held In respect of the IF Funds,

The complalnants request an order thal the respondants should b held

accouhtable for the cost of the rebulld exsrolse and that the loss suffered

by the members he made good by crediting their member shares In the IF

 Funds i the amount of 2.6% plus fund return. Alternatively they requast

that Interest al a preseribad rate of 15.5% from the date of tha debil of

\%

296




15-—APR—-2013 07:58  FROM SBilas , T0 Sltlas

M

their fund cradiis be added untlt the dale of crediling of thelr member
sharas, :

RESPONSE

4,1

4.2

43

4.4

The respondents filed a response through their atforneys, Dunster &
Assoclates. The response Is on behalf of the IF Funds and the current

P.006

Board.of trustees, Thay Indicale that the.funds and the current board of
trustess were hot cited as respondents by the complainant and as a resutt -

na rellef can be sought against the funds.

The complaint consists of lwo aspecis as It appears from the

complainants' subraissions. The first aspect refafes to the decision of the

pravious board of trustees to conduct a rebulld oﬂhe funds data and the
second aspect Is based on alleged maladministration of the funds by
previous trustees,

The decisjdn to conduct a4 rebuild of the funds data was faken in July 2010

by the previous frustees of the funds, namely, Gall ls Grellier, Renfer
Botha, David Lepar and Carel Smith. The Hability of ths former trusless
should be limited fo those who were in office up to 1 February 2008 as the
2,5% conlrlbution for the cost-of the _rebuitding exerclse is computed up o
this date. Aon took aver the adminisiration of the funds from Dynamique
on 1 February 2008. The previous board of frustees and the former
trustees individually are separale entities from the funds, The pravious

lrustess should therefora racelve formal notice of the complaint and be

advised fo file their responses.

Thé funds and Hs adminislréfor have done their best fo assisi the
distribution of the complaint 1o the previous trustees. Tha frustees who

_ | require nofice of the complaint are, Bolha\ Jager, Rosen, Mol, Kamionsky,

A=

A
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Murawa, Stolterfoht, Le Grellier, Lepar, and Smith, As the complainants
saek relief against the previous frusfees, it is Imporlant that service of the
complaint to them is canfirmed and that they are granted an opportunity to
respond to the complainl. ‘ -

As regard the decision to rebuild the funds' data, this was done hecause
the data relating to members® Invesiment up to fhe end of February 2008
was potentially Inaccurate, A firm of auditors (Deloitte ‘& Touche) was

 tasked with verifylng the accuracy of the members® Information up to the

P.008

end of January 2008 and commenced the rebulid in July 2010, The

previous trustess look legal advice from thelr attorneys before
implementing thelr decision. The declsion and tha reasons thereof were
communicaled fo members or 1 Novembsr 2010. This was further
disclosed to the membets by the trustess on 28 Janvary 2011.

The trustees who mada Ihe decislon fo effact ﬁ rebuiid of the funds' data
resigned on 10 February 2011. The new board of trustees was appointed
from 10 February 2011, The new board consldered the need for the
rebulld exercise and had no reason nol (o endorse fhe declsion made by
the previous board of tustees. Aon have Instrugled the auditers to
confinue with the rebuild process from February 2008 through to date at
its own cost, ' |

The parties who are potentially ligble for the maladministration of the
funds' records which caused the need for the rebulld exarcise are
Dynam'ique, Mr Tony Kamionsky, Acn and any former 'tmstees who
contributed fo the maladministrallén. The funds are pursulng lega!
proceedings against Dynamique, Mr Tony Kamionsky (in his capaclly as a
director of Dynamique and a former trusiee) and Aon in order to recover
the cost of the rebulld process, The funds -are considerng taking legal
staps to recover the cost from other former frustees of the IF Funds, The

29¢%
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current board Is reviewing the actions of the lrustees who held office
before and after July 2008, The submissions by (he funds in its partleulars

administrators of the funds and Mr Kamionsky are belng defended by the
parfies involved. il would thus be pre-mature for this Tribunal to make any
determination in this regard.

As regards the indemnlly insurance, the funds have an indemnity
insuranca which initlally ran frbm 1-August 2010 uatll 31 July 2011, The
period has been revised to run from 1 June 2011 untit 31 May 2012. The

_polley indemnifies officers of the funds, such as the frustees and

adminisirators against claims made agalnst them by members who have

of claim before the High Court against the previous and current

suffered losses as a result of thelt negligence, The palicy also provides

cover for theft, fraud, dishonesty and computer crime. The cost of the

ebulld exerclse is not a claim covered by the portlon of the policy dealing
with lﬁeft, fraud, dishonesty and computer crime, The funds are also
unable to claim compensation from the Insurers for the cost it incurred In
effacting the rebulid process. This cost was borne by the funds’ membérs.
It is hoped that the recovery process will offset a portion of the losses
suffered by the members, '

The respondenis contend that they assume that the rellef sought against

fie funds has been sought in error as the funds are not cifed as
respondents. Thera is amblgully in the rellef sought by the complainants iry
that the complainants sought to racover the cost of the rebulld exercise
and logses. The complainant did not provide any grounds for claiming
fosses In addition fo the rebulld cost. The members’ shares can only be

credited against a commensurate or pro-ats increase in the assels

underlying thsir Invesiments. Odly upon the recovery of monles lost can
members’ assets be Increased,

X2
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Preliminary issues

Locus standl

5.1 The complalnl was lodgsd by the complainants' allorneys, Jonathan Mort

Inc, in its capaclty as a legal reprasentative of the employers and the

members Involved In this matter, The complainants’ legal representative -

provided this Tribunal with a letter which indlcates ' that they were
authorised 1o lodge this complaim This Tribunat Is satisfied that Jonathan
Mort Inc represents the affected employers and members and ihat the
complainant falls within the definition of a *complainant” in section 1 of the

- Act. The complaint also falls W1thm {he ambit of a “complaint” as defined in

the Act.

The citation of the IF Funds as respondents

5.2

8.3

The 'attdrneys representing the |F Funds state that no relief catt ba sought

. against {he IF Funds as the complainants did not clte the funds .as
respondents. It also stales that the complainanis do not seek any reflef

against the IF Funds.

However, this Trihunal requested a response from the IF Funds on
17 May 2011 and 21 June 2011 as the jssues raised in the complaint

P.008

relate dirsctly o the funds., This Tribunal also tequested the Principal -

- Offlcar of the funds on 17 April 2012 fo indicate whether she wishes to file

any furiher response on behalf of the finds In addilion to the response

' received by this Trlounal. However, she advised that the response
' recelved by this Tribunal also constilutes @ response on behalf of the -

funds. Thus, the iF Funda have been juined as respondente In ih!s ma{ter

N\
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“and were glven an opportunl!y lo respond !o lhe complalnt In farms of
seclion 30F of the Act, :

Section 30H(2) of the Act

5.4

6.5

5.6

The ‘submissions Indicate that the funds Instituted legal proceadings
sgalnst their adminlstrator. (Aon) on 28 January 2011 in order to recover
lhe cost of the rebulld exercise, The parlicutars of claim indicate that the

~ legal proceadings relale to an alleged breach by the administrator of lls

administrative agreement with the funds In relation 1o, Intar alia, keeping of
records, ensurlng that there was adequate fidelity cover, and failure to
arrange audits of the funds,

Section 30H(2) of the Act precludes thls “Tribunal from iinvastigaling 2

"complamt if before the lodging of the complaint. praceedmgs have been

!nstltuted ln any civil courl In respect of & matter which would conslitute

although there wera legal proceet!ings prlor o the lodgihg of this
complaint, the subject mafier at the High Courl Is not the same as the. .

complaint before this Trlbunal The complaint before this Tribunal velates

{o the aIIeged failure of the funds or thelr board of frustees to comply with
their flduclary dutles In relalion to the administration of the funds. it also

" P.003

-~

ra!ates to an unlawlul usa of the members fund credils fo pay for the cost

__gof reconstructing the funds' data The Iegal procead!ngs agamat the

adminlstrator relate to its a!lege fallure to comply wilh lts adminisirative
agreements with the funds and concerns the recovery of costs.

Thus, the Jurlsdiction of thig Tribunal Is not excluded In terms of section

30H(2) of the Act as the sub]ect maltsr of the dlspuie and the parties
lnw:lved m buih iha H!gh Court and thls Trtbunal are not the same,

30|
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5.8

5.8

- .
The lssua that falls for determination Is whether or nbl the -board of
management of the IF Funds acted properly In terms of ihe fund's rules
and the Act In using the members' fund values fo fund the cost of the
rebulld exercise, It I3 necessary to refer o the IF funds’ rules in order to
determine whether or not the board acted properly.

The funds’ rules

in terms of rule 2819 of the IF funds’ rules, a members’ fund crediit
consists of his or her conlributlons, the employers’ confributions that are -

allocaled for retirement funding, plus amounts transfarred to the funds
from a previous fund, expenses (whichever is applicable) and investment
returns. Rule 2.6.15 of the funds' rules defines “expenses” as follows:

“EXPENSES® means the costa that caver adminlsication sarvices, consulling
saviges, cosls In respsct of INSURED DEATH BENEFTS and INSURED
DISABILITY BENEFITS, and eny other costs that the TRUSTEES may regard a8
*EXPENSES" from fime to Uima.”

Thus, the IF funds’ rules define _l}vhat costs can be deducted as expensas

from the contribulions. In ierms of the rules, costs inclide the expenses in’
raspect of administration services and the Insured death and disabltity

banefils, Allhuugh the definition of expenses above a!lows tha truataas to

deduct any other costs they may regard as expanses th:s does not grve

them an unlitmited power to use the member's fund credit or contrlbutlonsﬁ '

aliocated to thelr member's fund value to fund any cost resulting from ihem

rnegllgent conduct of the board It also doss hot cover cosls resulting from V

'ma}adminislrauon of the funds which resulled In the members suffarmg

loss on thair fund cradits I the funds,
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5,40 The facls Indicate that the dec[sion of the previous board of irustees of the

5.11

funds to use 2 5% of the members fund credits o fund {he cost of the

, rehuild process does nni fall undey any of the authorlsed cosls as- daﬂnad
ahove. The decislon of the prevlous board was subsequenlly endorsed by
{ha current board of {rusteas which was appointed on 10 Fabruary 2011.

The board was not authorised in lerms of the |F funds’ rules fo use the
members contribuﬂuns to fund the cost of lha rebulld process. _The 2.8%
that was deducted from tha members’ fund valuas does not fall under
adminisiration costs o the costs of the Insurad rigk beneflts. The members
were financlally prejudiced [n that their fund credits were reduced under

. circumslances not atthorised by the funds' rules,

P.oil

In temns of the Ak, an Investment reserve eccount may only be used for

smooth‘mg purpoges (see definifion in the section 1 of the Adl), The IF

resetva account for the payment of expensas ihat are not cwered by tha

Lcontrlbultons resewad Although eXpanses may be deducled from the

Invesiment reserve account, these should be expenses of cosis

authorised by the funds' rules. Therefore, the deduction of the membars'

contribttions allocated to thelr membar individual accounts or fund credils

‘was hot lewful {see Norfon v Investment Solufion Pensfon Fund [2007] 3

BPLR 361 (PFA) at 371E.G), The trusiees are only aulhorised to do what
s sol forth in the funds’ rules (see Tek Corporation Provident Fund and
Others v Lorentz [2000] 3 BPLR 227 (SCA) at 239D).

Tha maladminisiration of the IF Funds

542 The submissions Indicate that the decisfon o engage the services of

audliors fo rebuild the funds’ data and records wes necessitatad by the

fact that the fund data was quastionable and not accurate, The rebuiiding
of the funds’ data had to be done at individual meraber leve), The decision

\Z
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' {o rebulld the funds' data was taken in July 2010 wh\en :he funds were

administered by Dynamique. The funds’ administration was taken over by

“Aon from 1 February 2008. It appaars from the facts that Dynamiqua dld

not keep proper records or adminlsler the funds In accordance wilh ils

P.01i2

‘agreament with the funds. This is evident from a pending legal proceeding
against ils director te recover the cost of the rebulld exercise. Aon also

purchased tha administrative books of Dynamique without conducting a

~ proper dus dillgence, As a result of its faflure to act with care and due
- dillgsncs, It inherited the adminisirallve problems from Dynamtque. '

5.13

Howevar. the ultimate respons!hlhly for tha proper management of tha

- 'funds rests with thelr board of trustess (ss8 rule 6. 1 of the funds’ rules) In
, "ierms of rle 6.6.1 of the rules, tha object of the board is to dirsct, control

5.14

and ovarsee the operations of the funds In accordance with applicable
laws and the rules, This includes the duly to act in the Interest of
membets, to ake measures to protect the assels of the funds and fo
ensure that proper racords essantlal for the efficlent adminlstration of the
funds are kept {see rules 6.7.1.13 and 6.14.1).

A board of trustess owes & fiductary duty to the fund and to ils members. A

teglslered-fund s enlrusted with the control of property with which it Is
bound fo deal for the benefit of olhers. This manifestly gives slse 1o

5.16

fiduciary obligations (see Tek Corporation Provident Fund and Others v
Lorehfz 1059 (4) SA 884 (SCA) at B94C-D and Esfate Kemp and Others v
McDonald’s Tristeas 1915 AD 491 at 499). Sections 7C and D of the Act
codified soms of the common taw fiduciary dulles of the bioard of tiustess.

The apposite ppﬁian of section 7C(1) and {2) reads as follows:

“Tha object of a board shall be to diredi, conirel and overses the operalions of a
fund in necordanca with the applicable lawa and rulas of the fund.”

W
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1) In puraulng I1s object the board sﬁall—

{a) lake ali reasonable sleps lo ensure that tha Inlerests of members In
terms of tha rules of the fund and the ptovlalons of tha Aot ars protected

.
g

{b) actwith due care, dlligence and good faiih”*

646 Section 7D, In turn, teads as foflows:

“he dulies of a board shall be to-

(a) ensure thal proper registers, books end racords of tha operaiions of the
fund are kept, Inclusive of proper minutes of all resofutions passad by the
hoard;

() ensure Ihat proper conirel sysfems are employed by or on behsll of tha '

board ..."

(" onsure that the rules and the operalion and adrinisiration of the fund
" comply with thia Act, the Financial Insiituions {Protaclfon of Funds) Act,
2001 {Act Nov 28 of 2001). and alf ather applicabla laws.

A7 In terms of wle 6.9 of fhe funds’ rules, ths board may denega s powers
and dutles to an adminlslrator. However, the primary function of the buard
in relation to the business of a fund Is to ensure that It exercses a rlgorous
oversight function over iis adminlstratora, In order for the board o exercise

" i oversight role praperly, these to whom functlons are delegated should:

be required to report back regufarly on such delegated funclions and with
sufficient and relevant information to enable the board fo make an
inforrned performance assassment,

518 The duly fo keep proper records in respact of members and the

‘administration of a fund Is of critical Importance in the opéraiiun of a fund.
Any fallure fo keep proper syslems in place, books and records may

P.0i38
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prejudice membars.

there was a need to appolnt audliors to rebux!d the funds dala and
‘records it appears that the funds lay the blame for the maladministration
ﬁof the funds on tha previous board of trustees, Dynam!que and Aon. The
puor administration of the funds resulted in a loss of R20 milllon of the
funds' assets, which also {ranslata Info a loss by membars oh their fund
'credlts in terms of the funds’ rules, The rasponsibility was on tha IF Funds

P.O1&

The submissnons indicala thal the IF Funde dld nut have proper records of

: through s board of management fo ensura thet tha funds are '

5.20

administered properly and that proper and aceurale racords are being kept
"al all times. The changes in administrators or the fact that It delegated ils
functions {o the adminlstrators did not absalva the IF Funds of tha duly to

exerclsa # rigorous oversight funclion over the administrators, Therefore,
the IF Funds failed to comply with their fiduclary dutles of keeping propes
racords and of actmg with due care, dillgence and good falth ln respect of

_the operaﬁon and administration of iha funds The funds thmugh its board

_glso faﬂed lo exerc!se a HQUI‘GUS overs!ght function over tha

_‘_Mad ‘___:__niairatgre

The board also acted negllgenﬁy n fa:llng lo enauire that the funds and the

trustees have adequate | Indemnlly cover in ihe event of groes negngence

resylting In financlal loss or Habifity. In terms of rule 6.17.2 of the funds’ -

rules, the trustess have & duty o sefeguard the funds agalnst loss by
Inguring the fund against loss due o the gross negligence, dishonesty or
fraud of any of the officlals of the funds, including a trustes. The facls
Indicate that the funds and the board of frustees were not coverad by the

indemnity Insurance that the funds have In respect of the financial loss

incurred as a result of the cosls of the rebulld process. It follaws that any
lability thal Is incurred by ihe funds will have to be recovared by the funds

306
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from lhe board of lrustess and its administratars. The submlssions
Indicate that the funds have already taken legal steps to recover fhe cost
from Dynamique, Aon, Mt Tony Kamionsky and cerlain former lrusteas.

521 In light of the submlssions, the IF Funds should ba held llable to credt the
| membars with the 2,.5% conltributions that were unlawfully deducted from
the members’ individual accounts and used fo fund the cost of the rebuild
exercise. The funds shoidd compule the amounts of the 2.5% fund values
that were deducted having regard lo the invasiment returns earned by the

funds during the period in quastion. ‘

[6] QRDER
84 Inthe result, the order of this Trlbuﬁai Is as 'foliow:

6.1.1 It Is declared that the IF Funds and their previous board of trustees
were not authorised by {he funds’ rufes and the Act to use 2.5% of
the members' fund values to fisnd the cost of the rabuzldmg of the-
funds’ data;

6.4.2 The IF Funds are ordered fo recalculate tha membere’ fund values
and credit the members with the 2.5% fund values referred to’
above having regard to the invesiment raturns eatned by the funds
during The perlod that the unauthorised deduction was made and
remains oulstanding; -

6.1.3 The IF Funds are further ordered {o notify the complaman!s and this’

Tribunal of the recalculaled values within lhree weeks of the date of
ihis determination.

207
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DATED AT JOHANNESBURG ON THIS 3457 DAY OF JULY 2042

L

MA LUKHAIMANE
DEPUTY PENSION FUNDS ADJUDIGATOR

cé:

Co:

IF Umbrella Pension and Provident Funds
Clo Dunster & Assoclales

P O Box 15510

VLAEBERG

8018

Reft  Ren Dunsisr
Fax: (866012142

IF Funds _
Privaig Bag x{0016 .
RANDBURG

2128

Refi  Lindy Wingrove-Glbson; Prlhc:lpal Officar
Faxt (019)4766722

Renlatered office of tha Funds:
Medscheme Park

Phasa Il 17 Musvall Road
SOUTH BRYANSTON

‘Seotlon 30M filing: High Court
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IN.THE SOUTH GAUTENG HIGH COURT

IE YMBRELLA PROVIDENT FUND

.and

LUKBATMANE M A, N.O,
AFTIRM MARKETING SERVICES (PT
LIMITED gl -
BELFMASTER (PTY) LIMITED, ¥R
H BIRKENMAYER (PTY) LIMITE
DR GEBKA, HELLIG & KLUG X

ETERNAL FLAMINVESTMEI Pl maswmﬁmem
LIMITED ' maucounmunmxssaune

(JOHANNESBURG)
T
. _ CASENO: 201234384
o . PIHNO; 128
- JOHANNESBURG, 05 February 2013 '

BEFORE THE HONOURABLE ACTING JUDGE MASHILE

In the nafter between:- ' _

IF UMBRELLA PENSION FUND 1"Appl!cant

2 Apphmut

1 Respondent

" Respondent

N ‘Re.S'pondem '

i Respondent
i Respondent

" Respondent

EXPECTRA 89 (PTY) LIMITED

HESTICO (PTY) LIMITED -

HETTAS CC

CONVISTA CONSULTING (PTY) LIMI TEI)

IDI TECHNCLOGY SOLUTIONS (PTY) LIMITED
PROGRESSIVE PACKAGING (PTY) LIMITED

- WORLD CARGO SERVICES (PTY) LIMITED

CONDUIT RISK AND INSURANCE HOLDING
(PTY) LIMITED

DELL COMPUTER (PTY) LIMITED

THE BRAND UNION (PTY) LIMITED

ULTRA LITHO (PTY) LIMITED

' NEWSCLIP MEDIA MONITORING (PTY)
* LIMITED

MIXTEC CC

PETROMARK (PTY) LIMITED
DEHTEQ (PTY) LTD

WAVE LENGTHS 31 (PTY) LIMITED (t/a,
INZALO COMMUNICATIONS)
PANORAMIC COMPONENIS (PTY)
LIMITED

CHICKEN MANAGEMENT SERVICES

TY) LID
HANSEN TRANSMISSIONS (PT) LIMITED
SAINT ANDREWS BROKERS (PTY) LYMITED

8" Respondent
o Respondent
16" Respondent
11” Respondent
1 2’ ' Respondent
13" Respondent
14" Respondent

15" Res-poudeut
1 6’ ' Respondent
17" Respondent
18" Respondent

9’" Ret;pand:zm‘
20™ Respondent
2 Respandent
22" Respondent

23’ 1 Respondent

24" Respondent

25”‘ Respondent
26" Respondent
2?’ Respondent

i " Rospondent
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ENABLEMED (PTY) LIMITED | 28" Respoudent
PRIMESERY GROUP LIMITED 29" Respondent

THE CHURCH OF JESUS CHRIST OF ‘ ~
IATTER-DAY SAINTS | 30" Respondent
JOBURG CHILD WELFARE SOCIETY - 31 Respondent
HERIFAGE MANAGEMENT SERVICES =

PTHLID , . © 32" Respondent

HAVING read the dootmenis filed of record and having considered the nialfer:-
IT IS ORDERED THAT:-

I, Ihe First _Respondent's _defermination . under reference  number

PRA/WE/6292/2011/SM dated 31 July 2012 made in terms of the Section 30M
of the Penston Fund Aot 24 of 1956 in vespect of a complalnt lodged by the
' abovenamed Second and Thirly Second Respondents fs hereby sit aside.

2 The compluint is remifted o the Fist Respondent to_enable the complafnts in
. the complatnt ta pursite relief agains! only the foriner fusiees of the Applicants

fo beach o il setiory and ey s ovedto e dpplcnt.

3 The Respondenis or any ofher inferested partics are perntitted lo supplement the

complaint with any firther subwmissions they wish fo muoke to the First
Respondent. - ' .

4, The Complalnanis are to serve a copy of the complain, duly supplemented, on
the relevant formet titistees of the Applicants against whom they seek relief,

ha]

The former fiustees of the Applicants are qfforded a reasonable epporitnity (o
file awritten reply to the yupplemented complalnt,

-6, The st Respondent is to reconsider the supplemented corﬁpfaint and make a

deternination in terins of Section 30M of the Ak,

7. There is no order as to tosts.

BY THE COURT
Tl R |
PHN‘XFW"“’%\&\KM BAG R + -
0 00 8

JOHANTEEHURA £0a0 |
FEGTRAR OF THE SOUTH GAUTERG

HiaH GDUHT:JOHANNBBBURG { . \&
' ’ ~ O




The Pension Funds Adludlcatnr )
P.0, Box 580

MENEYN
oogs -

Atténttmn:-Sllas Mothupe |

Per eniall; silas@ipfa.orgra

Dear Sir

1§ THE MATTER OF AFFIRM NMARKETING (PTY) [T & OTHER PARTICIPATING EMPLOYERS,

A ENABLEMED (PTY) LTD B:-OTHER PARTICIPATING EMPLOYERS, EMIPLOYEES OF AFOREMENTIONED

EMPLOYERS WHO ARE MEMBERS OF THE IF UMBRELLA PROVIDENT FURD AND THE IF UMBRELLA.
PENSION FUND V GAIL LEGRELLIER, RENIER BOTHA, DAVID LEPAR, CLIVE STUART (FIRST

. RESPONDENTS)AND ANY FORMER TAUSTEES [SECOND RESPONDENTS)

1, SAiamurespanding to thammptalnb‘as ane*ofthen!iirst Respongents, 1was a trustee of the IF'

Umbirella Pension Fund.and the'IF Umbrella Provident Fund (the Funds) from 22:Nevembar
© 2006, during the period of administration by Dynam-ique Consultants and Actuaries {Pty) t4d

{Dynam-lquelup-untii10 10, Februaty 2011{during the perfod of administration of the Funds by Aan
South Afrlca (Pty) Ltd [Aon) when iresigned as atrustee of the Funds. My restgnation followed
on after the trustees had made a declsion to rebuild the data of the Funds, employed Delolite to
parform thexebuild, apd had instituted varlous actions agalnst patties whi weré patentfally
liabla to the Fuinds for the costs inclitred, The-infentlon.diehing the feslignatibnvwastyeniure
thauﬂgvf.hoa[iﬁvmgmwin qlace who cuuld' thm} Teview afy actlon take_n, gontinue
with's, abandonjtor lngtitute dew. action,

2, My understanding of the complaint is that It Is thrfo!d as setoytin paragraph Bofthe
complaint, L.e, :

a. The ‘Complainants allege that the decision taken by the trustees to rebuild the records of the :
Funds was an !mproper exerclse of thelr powers, and

" b, ‘the Comp[amants allege they have- sustained prejfisdice oF may sustaln prejudice In
cansequence.of the maladministtation of the Funds by-the Respondents or agents appointed
by them, :

3. The tomplainants refer to paragraphs (&) and (b) of the-definition of complalnt in the Pensit

on
Funds:Act; 1956, W

3
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4 bt hat Yhe sommplink dogs a0t yithn the definktlon o complelnt snd accorclagl .

O

Penslon Funds Adjudicator does fot have Jurisdiction to hear the complaint. My reasons are-as
Lo “""“"‘""""’“‘“"—"”"‘_"-ﬂ‘mmumﬁ(q:zqmm«s;s,unrdw‘;ﬁ-w.-mvxﬂ&&Wa';-:“-'a‘t"‘-‘-?f-‘é

follows: - : — :

a,; The deflaition of complalit fequired thata complaintqustrelate o a gpédﬂﬁ complainant,
: T RT T e 'hf.-\_q-,.-;m:,ﬂ?-‘rr.ﬂ-::

B, Thelparticl'pa,tl_ng-gmnlg‘i?j’;QE&J;QI.EQ!}}RMHBQ& As argued In the affidavit supporting the

" appeal agatnst the decision ofthe penslon Funds Adjudicator In PFAJWE/6292/2011/SM
attached hereto g8 "Annexure A {the affidavit) they da not have an interast In the
complaints, Asatgued In nggg‘gggpb;{g gﬁhﬂﬁfﬁ&ﬂqp it is only the gontributions and not
the bepefit provided by the Fubds that constitute part of the perticipating employers’
empldyment"{:\i'oiﬁlse.- See concluslon in paragfaph 76 of the affidavit.

G The"matph'éfi'm:m\.alimngt,-kp,ﬁﬁ.lg,l?s_ll;ﬂllﬁ.é.!&ffé.taiI!r.al.u.diﬁ.a-.a,saﬁ-sgéul!.gﬁthé;dﬁsisbnf
tplgan3b'\g.-tha'-truate'esabIhe:mamb,ﬁtg,_gl;g,p_m ,,_e,nmlr.:d;m\thglr;tmﬂqugsiiwrms‘.of»xha-

: r«_ﬂes-,of-.-t-lieeFtiiids'.-'.-?rhe-deﬁﬂiﬂoﬂ?ﬂfﬂﬂﬂﬂﬁéi&.?EE.ELQ@!@\’LMQ!‘.@!E&IQ&&DE&éﬂlﬁlﬁt_'lqli.df
éxpensesand adhop éxpefiseseit ié siibmitted that the costs of the ebuild fal within the:
defiriition of ad hoc expensg and for that reasonare excluded from tlie members’ fund
cradits, As explained In.paregraphs 57-to 68:0f the affidavit, until the rebulld is concluded it

cannot be ciear if the members! fund credlits are-ovérstated or understated asa rasulpof the

Incorrect and Inaccurate member date, Until that happens no pne can conclude that any
member hias been prejudiced as @ résuli of d trustee declslon to Incur an expense to rebuilc

thi funds. In any event a member has no.right to the assets of a fund until'he or stie leaves -

' the.fun‘d. The Fufyds thiemselves own thelr assetsand have made certaln declsipnsto
Institute léiat progeedings agalnst parties to rectaim the monles spentan the rebulld,

5, Despitathe Jurisdictional problems {will, belaw, set out my responses tothe allegations

refeired to I paragra ph 2.above. For the sake of dealitg with the lssyes In the correct
order, | will fivst deal with the allegation in 2.b, and then thie allegationip 2.3,

&, AsIndicated In paragraph 2.b. shove, the Complalnants allege they have sustalned prejudice

or may sustain prejudice ip comsaquence of the'maladmirilstration of the Funds by the
Respondents or agents appointed By them, In-paragraphs 26 10 29 of the complaing, the
omplalnants recogilse that trustees may defegate cértaln responsibilities to'third party
experts, Inagtual fagt the ttustees are ohliged to delesate where figy,do.not haveths -
gxperiise Iﬁg,;rgs‘tgggl_,ggejgga;gﬂtthe.i_ldqﬂ[i!str,atibmof;tha,-ﬁgnds to-Dynam-gue-anentity
a_gnr9.pﬂé@l&{&ﬁ‘ﬁ?&!_sggyﬂﬁﬁ;&g@l&i&&m@&é@a@ersgcma=of:sagt.lgn.fv,aia.'or;the '
Pension, gtggs&&gi 1956, "It also stated in parggra;ihs‘ 36'tq 20 of the complaintthat déspite
that delegation the trustees continueto have an oversight function. Thigdsnotdisputetd; in
'paragrap;li 30.of the-cotnplaint itis subraitted that the-avefmeérits riibde against Dynam-lqua
;and Aotrin the resplctive particularsof clalm.“..must be fmputed to'the Respondents In
:consequenta of their faijure to perform ihelr oversight functian in respact of the
admlnistratfnn of the IF Funds and the profection of the Interests of the members.”

7. inparagraph 33 ofthe complalnt it 15 alfsp stated that although the First Respondents may
have had the powerta Ineli# the cost of the rebuild on behalf of the Funts and make the
daductions from ragghbers’ fund-credits, this was an Impropss e)_‘{'grcj_sg of powerhecause’ it

3
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resulted in the members of the Funds suffering the consequence of the trustee.s‘not

" pérforming an oversight function,

. As Indicated in paragraphs 6-and 7 abiove, hraad@L;g& pfa fallure,ofoversightare -

Jadewith.no, evidence of such fallurs whatsoever.Jtis submiﬂffd fhat ]t Js Incunghent.on
tb_t;gmplamants to prove thatthera.wasindeed 2 failure of pye;sightjhev have ot
offered any evu!ence of th]s n order to ma.t the record stra{ght In this regard, lwould like to

saltete e £ Ll T B

drawthe Adjudlpatonis‘attenﬂon o the- foftowing tlmélfn wvepts

1"‘--6!.&.

a. |become a trustea ofthe Funds on 22 Noyamber2 3006 during the Oynam-ique period.

b, Theaidministration of the Funds was taken over by Aon with effect from dFebroary .

2008,

¢ | shall only deal with the dversight function from 22 Noverbar 2008 ta 1 Febrtjary 2008

" agit was'only the pre.1 Féhruary 2008 perlod that was part of the rebrifld authorised by
the trystées of the Funds, Aon undertook to bear the cost of / fix this records post -1.
Fahruiary 2008.

d, According £ the regords ofthe,Eunds,, regylar meetings of the boards:of the Funds were
heldon22 Npvember,2006,22 March 2007, 16 August < zuuvg,_nd 21 Noverber2007) A.
special meetihg was convened on 5 July 2007 to discuss a specific complafnt by a brokey.
A further special meeting was cnnvened on 7 February 2008 to annpunce the purchase

- of the business of Dynaririgue by Aon.

e, Atallthe negul,qgma)etlngsoﬁthe‘boa rd&hal; k ﬂttendad, therewas robust questlonlng
and mo nli;oring of Qynam-qug_,yﬂ_;h Jegard fo.the ouistanding finapglal statementsand
dmlntst@tlpﬂn \_.s_ugshSee detalls below, .

. At the first meeting that] attended on:22 November'2006 we were advised thata

itanket extensiah wasih place for the submission of audits, This blanket extension

"applied to the entire industry at.the time as a result of new specific réquirements that
had been introduced'around audits. It turned’out in the indiistry In general that this

. blanket extension and the lateness of many financlal statements becayse of th new
raquirements masked certaln other administrative / accounting problems that werg
causing late financials. We were advised by a feliow tristee and employee of Dynam-
lque, Tammy Murewa, that she was monltorlng the progress of the audits of the Funds’
far the 200572006 yearend and would ensure that they wére completed as spon as:

. possible, At that meeting we were also provided with administration reports whilch
were Interrogated, and we ware advised of a new workflow system that wasto be.
implemented that would result in‘hetter reporting. At that meeting we alsg gave
guidance to Dynam-ique abott'campliance a__spects‘ that we required regular reporting
on,

i, Atthesecond regular meeting thatl attended on22 March 2007 we were gvenan
update on the propeess of the ?nnualﬂnancia! statements and gssured that quesies
iera befng resolved, This inpiit was given by Tamuniy Murewa, a fellow trustee and -
employee of Dynarm-Ique, [n this particular meeting the point was also raised around

BT
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the fact that the rulés of the Dynam-lque Funds did not alfow for firing of the
administrator, Note this was pot the case in the Funds, but ) bring this to'your
attention ta demonstrate awareness of the lmportance of being able to terminate an
appointment a5 part of the oversrght and monitoring fuhctior, Some dissatisfaction
wasagaln expressed about admmistratlon reporting, stgsestions weré provided arid
the trustees requested the presénce of the head of adiviinistyation atfuture meetings.

. 4 do nat have 2 copy of the mihutes of the meeting held i August 2007, On
31 Novemher 2007 the last regular meetfng of trustees with Dynem-lqueas
administrator took place, Again concerns were expressed about the lack of anngal
financial statements for the year ended 2006, Tory,Kamfonsky, (Ebafrgnan ofthe
Srustees-and-GEQ,0f, D\cnam-iqua) nowdisclosad to.the trustees thatthere wasa
stalemate, with regard I%Ihg{ﬂngpglals 2sa result 3€7L_:_n-reconcx'led Items stemyming
fiemihe previous Hetiod.of, gdmm[stration of; thusa Funds by Integrated Futures.‘ﬂuth .
- ReplerRotha-and:|.sugassted thatia. forensisauditdﬁh& broughtin: Aoasslstwith the
annuel fida mgggtgﬁgemggm\gﬁlnslructegﬂlgﬂ Kamiohsky to.gab the-financialy
cqmpleted asiamatterof: urgennyuﬂegardlng thmanlmtnlstraﬂén*reporﬂng.-Tnny
Kamlonsky-announcad:thatanew prirclpatofficerwithstrdvigéradministration skifls

, sllqnlmbmppglu_gg,q,.ﬂgunﬁlertnokete.{gdk-._ranamew.pr[ncipalsofﬂper:

fv. On7 February 2008 we metagain and were advised of the purchasé by Aoi'of the.
buslness of Dynam-ique, Thisnews was welcomed as, given the prablems with the
administration of Dynam-lque, a new reputable international service provider was
regarded by the trustees as a step forward for thie Funds In terms of bringjng them fn
tine. Of colirse-It Is not possibile to.speculate what would have occurved had the
purchase not have taken place, save to say thaf the trustees were Indeed closgly

- monitorlng the situation, ln.my.view, 1 gqv,r,xg et 2 number o f,sltuptihné yihere

adminisiration. pmblemg ocgyn the most senslble and cost eﬁ’ec;lve ;espcnseds 1o
work dlosely wit with the administratn,rr IQ (g_uesgonztg.ygctify &he sltuatlun. ;{he.bas{y
termination.of: an;appulnta},eican be acos “y exgrclse _Eals_\a'ge_“ imint fnlstrato wanld
alwa_ys charge for any work re-done as a result nl pn's:or pa,nri' adm 1 ...st;athﬁ_"_f _,5&

' _Qqujdhgjg.__q}an_e_ages in pn-golng feeg, prob!ems in ha[}gg}_@[ etc. Of coursa.if

p;ok_,l_g“rgg persisty trusteas*mustvlnvoke thelk pnwerptu revake.appainlmerits,

v. Atthe Fneeting on'7 February 2008 we were glvin a deteilad presentation by lan
Young:of Aon — he was to biacome the new principal officer of the Funds and was the
head of retirement administration atthe time. Tony Kamionsky advised the trustees
that the upside for the Finds included the fmanclal hacking that Aon-had which he, as
an indivldual couifd riot provide, :

9, I shall now turn to the allegation-contained in paragraph 2.a. abnve, i a, that the decision
taken by the trustees to rebul!d the records of the Funds was-an Improparexetcise of their
pawers. ] also rafer brck to pavagraph33 of the complaint where the Complainant alleges
that ta miake the deductions from memgers” fund cradits was an Improper éxgreise of power
hecause it resulted in the members of thie Funds suffering the consequince dfthd trosteey
not performing an oversight function, Flrstly 88 lndlcated I paragraph 8 above, thetrustees

I\
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dld perform an oversight function. Secondly and as'stated In piaragraph 49 of the affidavit,
‘hiiman error which may constitute negligence (In clrcunistances where this is In fact Is the
cése} can.nevér be a ground for finding that the Funds’ declslons are unlavsful. The legality of
tha declslon to allocate the cost of the rebufld to member find creditsas anad hot expense
of the Funds Is extensfiely dealt with In paragraphs 84 ta 49 of the affidavitand | draw the

Adjudicator’s attention to those. In addition, the following should be noted:

a. Thed gmgghggqgmg@mly&[;hgut iléggght oradvice 2 make the dag_; ontodo Elle
rgbulld Overa ¢eriu1&yegQ_Anmworked onth@ Fum[;us admln!strator and at
.dlfferent times, theesw.many different L resources att the prabﬁm; expglez}ged hy:c_ha
Juends.

b, On 26 May 2010 Aon presented a proposal from a'service provider, Adendorifs, tothe
trustees, The chairman of the trustees at the tire (Care! Smith) who was also employed:
by-Aén advised that notiwithstanding previolis compromises by Aon, Aon required
opening halances for each member signed off by the trugteesas at'd Febryary 2008,
effectively Aonwas washing its hiands off asslsting the Funds with ensurlng the aceyracy
of thie opening balances and was telling tha trustee that they needed to provide that
Information; At that meeting Ms Barton, a representativa of Aon, also took tha trustees
through the results of a “dirty” ALM exerclse that had bean performed by Aon dnd
pointed out the various problems. It must be coneluded that it was Aan's'opinfon, as

" administrator of the Funds, that an asset-liability matchiing / rebylld praject was
necessary. '

c. The trustees were concerned about the costs. In fact | speclfically asked If we could
" forward Adendorff’s proposal to a third pd administrator to verify and comment orr
- the cqstlng The chalemaf of fristees (Catel Bmith) specifically farbage that approach
-and said It would amatnt to a breach of confidenthality, :

d. A further trustee meating took plate bn 1 Jufid 2010, &t that nteeting it was agreed that
rnyself and two representatiyes of Aon would vislt a third party adminlstrator and'have 3
high lavel digcussion with them around a rebulld of the Funds, MrStuart of Aon also
agreed to draft and.cliculate termg of reference to be ysed for a re-quote by Adentlorffs
and a quote by Delglite, Al ofthis toak place. '

e. A further mesting was held an 15,1une 2010, At that meeting the chalrman, Carel Smith,.
advised that he would not take part In apy declsion as he was employed by Aon,
although he would sugport the majority vote' on any decislon. At that:meetinfithe
tuteas_resg_!.ed to ap% De!oltte There were no significant differences In cost
although myrecoliection s that Deloittew a slightly less expensive aiid thelr
reputat[on as ong of the bigauditing firms \jas #lst taken into account In maktng the
deciston to appoink theth, : )

$, As Indicated In paragraph 26'0f the affidavit/the state of affalrs of the Funds made It

impossible for the trustees to carry out their duties, 3 decision had to be made In arder
to-protect the Funds and the intérasts.of the members. We couid, not_allp\g the Funds 1o
continue operating ondhe basls of inagcurate data and no a statementg

s..,....,; g Rt
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10. {fiHe Adjud|cator does nql:'c_lis'mlss the cofitplaint for'the Jurlsdictional reasons'set.out In
paragraph 4, | requast that for the varlous reasoris set out In paragraphs 8 and 9 above the
Adjudicator disrises the compaints referréd to In paragraph 2 above.

11, AlthoughTtis not specifically réferred to s part ofthe complalnt, the Comp[amants referto
the Pl cover and the fack that the trustees falled to clalm or provlde assurance that they

would claim under that policy, Leaving.asidg.the.fssua.of. non-payment.of premlums:bydon

" (whichiwas partofits administrative function) he wording of the: policy.ls.on aclaims:made |
hasls meaning.that. 1f,tharg,,!;,.pg mggfu]_gg;, there lena.claim, ) e, noneglzenceby an
offiaénofithe Eunds.no. clalm.The fnds.could nat;slmplv clalm-because:theyinciried: the
rebujid:cests,

12, Ploase-advise me should you require any further information from me.

Yours-fdithfully

GAILLE GREILIER

PR




The Penslon Funds Adjudicator
P.0. Box 580

MENLYN

0063

Attention: Sitas Mothups

Per emall: sllas@pfaorgza

Dear Slr

IN THE MATYER OF AFFIRM MARKETING (PTY) LTD & OTHER PARTICIPATING EMIPLOYERS,
ENABLEVIED {PTY) LTD 8 OTHER PARTICIPATING EMPLOYERS, EMPLOYEES OF AFOREMENTIONED
EMPLOYERS WHO ARE MEMBERS OF THE IF UMBRELLA PROVIDENT FUND AND THE IF UMBRELLA
PENSION FUND V GAIL LE GRELLIER, RENIER BOTHA, DAVIDLEPAR, CUVE STUART (FIRST -
RESPONDENTS) AND ANY FORMER TRUSTEES {SECOND RESPONDENTS]

. I refer to the attached response submitted on 1™ tay 2013 by Gail le Greliier and endorse it. She

joined me a6 a trustee some gight months into my tenure as trustee. | have however some additions
of my owh to add to hers and will indicate to which paragraphs It relates to:

1, Paragtaph 8.3 | become an external (also referred to as an independent) trustee of the
Funds on 13 March 2006 during the Dynam-jnue perlod. This would entall catryihg out my

fiductary dutles first and foremost by attending trustee meetings, This ) have done without
exceptian. | also came prepared to the tristes meetings after scrutinlsing documents and

reports submitted by the administrator for the meétings and complained where it was
missing in detall or not submitted. | believe that in defined contribution fungds my focus for

overseeing the soundness of the Funds should ba fotused on petting audited financial
statements on time to examine for approval. In that way | will then be satisfed that the
member accounts were correct, These efforts became clear with reference to the minutes
below '

3, paragrapl 8.c) deal with the oversight from 13 March 2006

3, Paragraph 8.d add: regufar mestinas from 13 March 2005, 27 September' 2006

gt
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4. Paragraph 8.8’

« Atthe first meeting | attended the trustees recuested a more robust
adminlstration report to be tabled at the 'gext meeting to lnclud_e an asset Hability

- " mateh for Instance : :

v At the second meeting | sttended'on 27 Septemher 2006,it was decided to
™~ chanpe the auditors In order make bet(er ragress with producing audited

financlal statements

()  Readasmy third meeting

{i) - Read as my fourth meeting

v} Add:! belleve the ptessyre brought by the external trustees demanding
audited accounts made Tony Kemionsky reafise that his sdministration
cannot deliver and he had to find a way out )

5, Paragraph 9.f The contract with Deloltte afso entalls preparation of audit files at each
financial year-end.Without such flles the audits could not ha carrled out :

&, | subiit that the complalnt does not fall within the definition of complaint and’
accordingly the Penslon Funds Adjudlcator does not have jurlsdiction to hear the complaint, The
participating employers are not complalnants, To that extent | submit the affidavit supporting the
appeal against the declsfon of the Penslon Futnds Adjudicator in PFA!WE/GZBZ[ZOH/SM where it
was argued that they do not have an interest in the camplalnts. As srgued in paragraph 75 of the
affidavit, it Is only the contributions Bnd not the benefit provided by the Funds that constitute part
of the partu:lpating employers’ employment promise, See conclusion In paragraph 76 of the
affidavit,

Please advise me should you requlre any further Information from me.

Yours fafihfully
alles

eniér Botha

PP
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Pension Fund Adjudicator ' : - .
K Mats! ‘

. Ref; PFAJGA/7289/2011/ TCM/km

Emait: kgomotsom@gfa.org.za

24 Aprii2013
Dear IMr, Matsl

Compllant In terms of 30A of the pension funds Act; 24 of 1056; Chilsten BA v Dynaminus SA Umbrella
proytdent Fund (frst respondent}; Dynamigue SA Umbrella Penston Fund (second respondentl; If -

. Umbrella Provident Fund (third respondantl; IF Umbrella penslon Fund (fourth respondentl and
Board of Trustees (fifth respondent}! _

~ Please ba adv‘ised‘ that { wass never a Trustee of elther thel Dynamigue SA Umbrelia provident Fund (first
respondent) or the Dynamigue SA Umbrefla pension Fund {second respondent) and hence your schedule
attached to the compfiant listed as Annexture A ls factually incorrect. o

1 addltion to this 1 reslgned as a Trustees o the following twn Funds namely the IF Umbrella Provident

" Fund {third respondent) and IF Umbrella Pension Fund {fourth respondent]) earlier than reflacted as
Septembef 20086 on your schedule marked Annexure A, accardingly please provide proof of my term of
office actordlng to your records: ' ‘

in addition 1 was never party to, consulted by, or contacted in any way regarding the Trustees declslon
to discount the members’ values by the 2,5% as referenced in the compliant,

Accordingly please confirm recelpt of this letter and the contents thereof,
ANl my rights remaln fully raserved.
Regards

G

“CL Mol




-

Cet

W

3ze



tonyk
Highlight


. T
penston Fund Adjudicator ' . ~
éllas Mothupe
Refs PRAJWE/6202/2011/5M
Email: sllas@pfa.org.za .

10 May 2013.

Dear Mr. Mothupe ) _
Compliant ['g tatins of 304 of the Pansioh funds Act, 24 of 1056: Dall Computer (Pty) Lid, and
othars v [F Umbrella Penslon Fund {first rasnondent): IF Umbrelia Provident Fund (secont
raspandent] and Board of Trustees {third respondantsy :

Please ha advised | terminated by trusteashlp in both above-imentioned funds In 2008,

In addltlon ] Was never party t6, consultad by, of contacted I any way regarding the Trustees
decision to discount the members’ values by the 2.5% as referenced In the compliant.

Accordingly please confirm recelpt of this letter and the contents thereof,

Al my rights remaln fulfy reserved,

32|
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IN THE TRYBUNAL OF THE PENSION FUNDS ADJUDICATOR
 (PFA REFERENCE PFA/WE/6202/2011/SM)

In the matter hetween;

Affivm Marketing (Pty) Ltd and 26 others Employar Complanants
* Enablemed (Ply) Ltd and 3 others ' Employer Complainants

The employees of the abovementioned Partici;iafing ,

Employers who are members of the Funds

and

Le Grelllef, Botha, Lepar and Stuart :
{The former board of the IF Funds}) . The Flrst Respondent.

~ Any former trustee of the boards of the IF Funds

over therelevant period, whose identities
ave unknown ' _ . The Second Respondent

RESPONSE TO COMPLAINT BY TONY KAMIONSKY

1,  This statement Is filed By myself (Tony Kamlonsky), T am one of the former

trusteeé of the IF Funds and hence ona of The Second Respondents.

2. This statemant is filed In respanse to the Complaint PFA/WE/6292/2011/SM:

3, .Imaymsﬁmaxclud@g{@y@,gﬁf*,ng,;mngglg,gpmpiaint b','-.-ylr':ue-‘of-iimv.qhaving

T T

antered Info.amitheut nre,Lg,ggge..§§r§!§mpﬁtﬂ§9r.egmant with the.Funds.and po .
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formal relief can therefora be sought agalnst me, Notwithstanding thls 1 wlsh

ab e AT b LTk TR S it b S et b, p gt ey, et T L

to provide the PFA with comiment and background for the benefit of the PFA, '

the Complainants and the Responderits, There is a considerable. amount of

' partinént Information that only I am privy to,
4, Ialso wish to make suggestlons on how the Complaint shoyld be resalved,

B, The thrust of the Comblaint is that membars lost imoney'due td the spending
of R20m to rebulld the Funds, The Complalnants further claim that the rebuild
was as a result of maladministration by Dynam-lque and that the former

trustees are fiable as thrs.w-yr shouid have prevented this maladministration,

6.  Jbaef Jgp,gzpantﬁmava hOWEVeI‘ pr ovlded no evldence whatsoe\rer to support

s T B R A mer SR i

thelr _, allegation....of.ualadministration. . and.. hence._the dlaim .. that

mélaﬁ,mimstr.at[unmw::ls-.e—.th%ﬁﬁ&i!-’é...-.53-‘:1_.,55.}9_'& !f’i’."‘-:l..'.“F’.’le.y,.;.E?;'?Eﬁﬁwﬁgiﬁi!?hf -
k_a .~_5ug:_ged,,.;sjm|§gﬂg once the clalmants havent proved any raladministration

failure.ko prevent maladministration.

7. hg,_fgcl; of the matter is thah there Was never any maladministrqt]on.

8,  For & perled of two years fdllbwing the tebulld the Funds were challenged to

provide evidence of maladministration but the Funds were never able to do -

50, Further the Funds had 2 clear opportunities Il the formal proceedings to

there.can be.no. daim. agalhst.any, former, frsstee 1 regard to an afleged.
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10,

11,

12,

" neverrequred,
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T

come forward with evidence of maladministration but never did. More

specifically: -

8.1. In the Arbltration agalnst Dynam-ique the Funds chose to abandon

i g

the . arbltation_tather, than come to arb!tratlon to_prove thelr

gt A3

aljegations.of maladministration;

8.2 n.the-High.Gourt we, had., 2 liial d date of 8 November 2012 but

L

tather.than_comihg.to. courl: to.prove thelr gase the.Eunds. blocked

ATy

this-from.being able to go-ahead-and it-had fo ba postponed.

Allclaims-agalnst Bv_nam_eiquatand.“niy_s;ﬁiféh@vg now.also been withdrawn. .,

Therefore the opportunity for any party to clalm or prove any

maladminlstration has long come and gone .and any party who would
curtently even elude to maladministration by Dynam ique would be

Irresponsibie and would be qullty of defamation,

Sa.given.there, was, no maladministration why, then did the Claimants Jose.

R20m.of thelr.retirement monles?

. matte. s Higk the R20m-was-wasted.on. 2 rebull that was
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3,

14.

15,

16,
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. \

“To the extent. that there were any problems with the administration at the

~ time of the rebulld those problems could have simply been fixed without

g‘ofné and redoing everything. To go redo everything when prablems are
found is totally unnecessary and totally the wrong response, It.Is far.cheaper

and.far.more sensible.to.just identify.and fix.the problems.

Further at ng time In the two and 2 half years f froni the time AON took over

the admmlstratlon of the l'unds till the time of the rebuﬂd did the Fisnds fafée,

b s T Y famgamtall g ¢ 9 s gpmserbass o e ny el e B ¢ L us, gAY ek

a“x.,-l?xgb.lgms..,.A\!‘lmmngm;lqsi:mﬂa.d. they dOﬂe 0 .then Dynant-igus could

have,and wold have fxeslany problems free of charge.

Another issue fs the excesswe arount of R20m that was r.harged by Deloittes

to do the rebulld. Even of a rebuid had been required (whlch 1t wasnt) then

'th!s couId have baen done by a cheaper prowder at a far lower cost,’

At this: point T would like to comment on the report prepared by Deloftes
decimenting the problems they found during their rebuild. This 1s an

important issue as certain people were hoping that thi; repart wou[d‘justify

. the declsion to have done the rebulld, However nok only did it not justify the -

need for the rebuild, the report was actually quite flattering to Dynam-ique

a8 -

16.1. On a number of scheme= there were no nrobiems whatsoe\fer

RV
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16.2, The everage number of problems found per sch;u'?e was tinv in

elation to lhe amount of transactlons processed bv Dynam-!que

_per scheme;

163, The most common problem Identified was ‘_gthat supportmg

__:E:documantatlon could not be found;
164, Al the problems, that were found could have easlly and cheaply
been identifled and fixed without the need to have redone

- everything.

So who then was r'osponsible for recklessly spending R20m oh a rebulld that

wasn't requiredf

P

Th,en,,l;hrg,  trusteas. who,ml;ooJ( th‘? decisron fo. do the rebul[d we{e Gaxt Le.

,Grelller, Renler Botha,and.David. Lepar. Wh;lst there was another trustee at

the time, Carel Smith ‘from what I understand he was not In favour of doing
the rebuild. Clive Stewart was also a trustee but my understanding is that he

jolned after the declsion to do the rehuild had been taken,

Therefore-Le’ Grel!ier;Botha and Lepar are the people Who Wera reckless and "

grculvw negltgent ln $penclmg Rzﬂm of .member's, mensy;.. wlthout ARy

c;onguil;otlor;“wlth membars, on .an vunnecessarv rebul!d when they ‘could

h """'x"""'"_

,hava elther'

\N .
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190, Just brought the problems to the attention of Dynan—ique and

g ~ Dynam-lque wouid have erd the problems free of charge (even
though Dynam-ique was not operatlng as an adm:mstrator at the
time they were still contactable- and could easily have contracted
the necassary resources to flx any problems); or félllng this .
resolving the matter

19.2.  Just fixed the actual problems instead of redoing everything; or
failing this resolving the prablem

19.3. Just had thg records rebuilt at a far Jower cost by sourcing a far
cheaper pravider. '

It is not a defence for these Trustees to clalm that Aon or an auditor told

them they need to rebuild the funds, There Is an onus on trustees to not be

reckless when spendlng members money and they could have just followed

the abovem_enﬂoned options or if necessary even have brought In an

lndepandeﬁt person with 'goud knowledge of pension fund administration to

properly assess the situation and conslder all the optlons,

1t Is also not a defence to say that the rebifld was required because the data

was potentlally not accurate, If there ate any doubts about the data youl can
do Inexpensive checks to determine whether It Is accurate but going and

redoing everything is deﬂnlté!y nok the correct response.

37
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23.

24,

.25,

26.

Lepar
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Al this polnt I now turn to another issue relating to the actions of Le Grellier,
~ ,

Botha and Lepar,

In the formal legal actlons brought by'Le Grelller, Botha and Lepar against
myself they dalmed there was gross negfigence by a Trustee of tha Funds
and by a Dlrector of Dynam-ique -for not preventing the "alleged

maladmlnistraﬁon.

However all the tritstees on a fund are jointly and severally responsible and

fiable for any maladministration and all the directors of a company are

stmilarly jointly and severally able. Now Le Grelller and Botha were also

trustees of the funds at the time the alleged maladministration took place and

wa

s also a director of Dynam-ique at the time.

Therefore the fact that these Individuals excluded themselves from the clalm

. and tried to shift all the blame to myself can only be described as morally

reprehensible behaviour,

In addition to the exclusion of themselves being morally reprehensibla it
constitutes a’gross breach of thelr fiduciaty dutles as they put thelr own
Interests before those of the members, Prior to brining any legal actions they

had an obligation to resign as trustees dug to this materiz! conflict of interest,

W
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27. At this pcint I turn my attention ta the Trustee Uab!lltv Insurance that the

e.was more than suff‘ ctent insurance in place to cover thIs
T

R20m loss so why then did the Insurer not cover this Joss?

et o qmmdﬂﬁﬂ"”""’" : ¥ rtelempdoeeaibon o

e R A e S

- ingurerjust wasjzed thelr.t hands of the clalm on the basis thal: the  policies had

[al ed dug ta.fianpayent of premlums,

TR g

29. T hr'oughout the process of the rebuild and throughout the process of this PFA
Complaitit the Funds have gone to great lengths to hide the truth about these
ihdenmity policies from the members and from the P'FA and the Funds havé

. conslstently tled to cover up the fact that the Insurance premiums were not-

pald,

30.  When I first started making enquiriés ahovt why the Trustees did not simply
clalm the R20m agalnst the Indemnity Insuranca policles the-Funds attempted
to. block me finding out the truth by refusing to give me coples of the

insurance policles and by Instructing the Inswer to not give me any

Information. I had to bring an application in the South Gauteng High Court to .

get coples of the policies and to get Information from the insurer.

31, My High Court application was fortunately successful and It was then that T

found out about the non-payment of the premiums on the insurance policles

and the resulting Iapses of thé policies, The amazing thing was that even

g] Le Grelller, Botha-and Lepar were further gross!y negligent1

_,g;,;hgy _hadn’j; pa ] a msurance. premiums on these poln:les and hence the._g}

AL AT AT T e gy et
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33.

34,

35.

36,

) 37-
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after this was exposed the Funds never apologised to members but Instead

’ ' S
tried to continue to divert the blame from Itself by Invalidly claiming that even
8 . . \ g
fif there was cover In place the policies would not have pald.

The Funds had an opporiunity to put their case forwatd regarding the

. Indemnity policies and to answer the allegation of non-payment of premiums

In thé High Cowt on 8 November 2012 szl: chose Instead ta blbck this tefal

from golng ahead and it had to be postponed.

Further the Insurer themseives confirmed In writing that tha only repudiation

reason not in disputa Is that tha premiums on the policy were not paid.
1 now turn my attention back to the Complaint.

The Complainants al[ege that there was no communication from the Trustees
ptior to the commencing of the rebulld and that the Trustees bad no right in

spending R20m of their money on the rebulld,

On this point the PFA's Determination found in favour of the members, finding
that it was iflegal for Le Grelller, Botha and Lepar to have used the members
money for the rebulld. The PFA's Determination was 100% correct In this

regard,

So why then did the High Court set aside the PFA's Determination?

330
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The answer Is that the ngh Court Appeal process was a farce and Its

P R e ST g me RS R E SN e Lt ey AL sabp s paas it 3

oufcome, was, predetermmed even | before the appeal began and the feason for':_ _

THIEY T s iy

thisds.hwofolds .

384, There was only one party involved In this appeal, that party being
the Trustees who brought the appeal, Thé other parties who could

have pr should have been involved In the Appeal weret

38,11,  The PFA, however the PFA as I understand It have a

policy of not getting involved in the appeal process;

38,12, The members, however the members were,, Jblacked

SRR

from,oppesing the : appeal | by the Trustees who acted as

PSSt e, e s Ll

thugs and bullies by threatening any. n3ember who

opppsed.the. appeal wlth a cost order agalnst them. It

W S g e A T AT R AR e

is really a most. ridiculous situation that the trustees:

who bring the appeal cai use member's money to fund -

. the cost of the appeal but If members want to oppose
the appeal they need to fund the cost out of their own

pockets;

s Y

38.2, Theaﬁdavlt insupport of the:appeal b by the | Pnnclpal Qfficer, Lindy |

wjngrovenﬁibson,- «contained numerous statements that ware. either

o do

sitply-not tris of déliberately-ommitted;-for examplat

o
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3821, She states that the Funds were not adminlstered
properly by the previous administrator; which as

detalled above Is not true;

38,2,2, She states that the trustees considered all the
alternatives which again as detafled above is blatantly

nek true}

_ 38.2.3.. She dellberately doesnt go Into the fact that the PFA
nded that the trustees were negligent In not havln;_;
sufficient iﬁdemnlty cover so as to hide from the court
the non-payment of the premiums as detalled ahove,

aal

been grossly negligent and morally reprehensibie and I I becaise o these

three Individuals that the Complainants have fost R20m of thelr hard earned

Fetirement monfes,

1 therefore suggest the following actions be taken against Le Grellier, Botha

ard Lepar;

40,1, They .be held personally Ilaj_b!e for the losses suffered by the -

Complainants;

conclusion, for all the reasons. detalled above 1 submit that the actions of

231
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40.2'. Théy be banned from wor’king in the retirement fund Indi:stry in

fhca_ capacity of trustees or financlal advisors;

40.3. They be feferred to the Flnanclal Services Board to reviéw whether

they are fit and proper to hold FAIS licenses.

DATED AT JOHANNESBURG ON THIS THE 29™ DAY OF APRIL 2013

.y

" TONY KAMIONSKY
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IN THE TRIBUNAL OF THE PENSION FUND'S ADJUDICATOR
(PTA Reforence: PYA/WIE/6292/2011/SM)

T the mafter befween:-

~ AFFIRM MARKETING (PTY) LTD & OTHERS Employex/

Complainants
“and
L GRELLIER, BOTHA, LEPAR & STUART First Respondent

ANY FORMER TRUSTEE OF THE BOARDS
OF THE IF FUNDS OVER THE RELEVANT
PERIOD, WHOSE IDENTITIES ARE : _
UNKNOWN ‘ N Second Respondent

. DELL COMPUTER (PTY) LTD’S
" SUPPLEMENTARY COMPLAINT

1. Dell Computei‘ (Pty) Ltd (“Dell”) was one of the original empioycr
¢omplainants in thig complaint dated 28 April 20 li. 1t is a participating
e;mployer. in the IF Umbrelia Penslon Fund and the IF Umbxella Provident

| .Fund (“the IF Funds"), The IF Fundé Taunched an applicaﬁo:i in the

South Gautehg High Court under case number 34384/2012 in which they

sowght an order seiting aside the Pension Fund Adjudicalor’s ("the -

|
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Page 2 |

Adjudicator™) determination undex the present reference number dated 31

Tuly 2012,

Dell opposed' the appllcal'ioln' onl)_:.fpr 'Iptu'pos;s. of enswing, hat the
CQE}IRl_gi!_th.qgaiq)gl tlié fivst and _sg_c'om_l.rcgppl}'dc_n{s. was not disinissed. On
5 Tebroavy 2013, the High Court granted an order setiting aside the
Adjudicator's detesmination and. remitling the compk\'int to it to enable
the complaiiants .‘to' pursue {he relief sought against only the formep
trustees, The otder also penﬁilted the complainanis fo supplement the
complaint and to serve samé on the fotmer tuustees of the IR Funds, A

copy of the court order is annexed hereto matked ¥X".

.In_an email dated 11 Apil 2013, the Adj};_d_i_cator allowed Dell ufil

gty A

8 May 2013 1o supplement the complainl.  This dddmnen‘tu_c_,g_r)'st_i%n:‘gg's,l_ |

Qﬁl.ll&é‘limlemuteq' complaint,

The Adjudicator is réfered fo the response fo the complaint filed by
Tony Kanﬁ'onsky ("Kamionsky'? dated 29 April 2013, Kamionsky was a

former trustee of the IF Funds. In paragtaphs 18.to 26 of his-response,

Komionsky.asses. (hat Le Grellier, Botha.and Jepar.yere the. former

RS AT AT

. toustess.yho, were, reekloss and grossly negligont In authortsing fhe.

rebuild of the IF Funds’ records,

A LT o

o g

D.blfﬂﬂgfsﬂam?vi\.{i!,&,,wﬂmiguskﬁs ~conglusion,  This, however, does not

exonerale Kamionsky who should be found equally responsible for the -

A
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fovmer trusices’ breach of their fiduciary and statutory duties which they

owed t({th& IF Funds.

S

" To the extent that Kamionsky's response conflicts with the complaint and

1hie supplemented complaint, Dell denles same.

In its plﬁVlOlt‘i detepmination (which was set aslde by the High Court on

A
ey sl . PR D
. ENIAEPRAL b, g s e L DR srinff

limiled  technical glound) the. Admdscator couectly found that the

"t st e oL ANRAN M PRI, Ly R oo el i,

rarye i Sy

fmmer membcls gf engh of t the 1P l"unds fanlcd to comply w1th theu'

e

© Bt A N A e angleloy R ey s LA R im0

fiduciary, and stafutory, duties which they owed fo the IE, I‘uuds.

e e ERISULIPEN: LRI PR T I

It is submitted that the fltst and second respondents, being fhe foxmer
membérs of the Boaids of each of the Funds, failed to comply with and
dilschm'ge thelr fiduciory end statutory duties which they owed to the

IF Funds as more fully set out in the body of the complaint dated

28 April 2011,

In the oncumshuces, itis submﬂted lhat the first and sgcond mspondenttr

T R Lo

9.1, mustbe found f0.be accountable for the mu!admmmtzation of the.

[+ ET NI TN

IE=Eundé;

9.2, must be.found :toﬁbe»aecountz_xble'-fof the maladministation of the

IR Funds by fhe agents dppointed by thom

9,3,  must.be ordered.fo repay. toﬂlelFFundsil}Psumof R20 piilion

together with: intevost at. the prescribed rate of 15,5% per annwn;

336
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94. that the first and second respondents be jointly and severally

liable forsuch indebtedness. .

T

uu.-.dﬂ!w__aﬁﬁw. el el ek,

DATED at Cupe Town on this the 7" 1" day of MAY 2013,

yNat

e A e b Ve B et

“ BROOKS & LUYT INC““

Suvite 301C, Building 20
The Waver ley Business Park

Wyecrolt Road

Mowbray

Cape Town

7925 .

Docex 226 Cape Town

Refs DELL/pensionfund.
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Vorston Fvo £ 04,02.2012

N _'.l‘HE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

T

{REPUBLIC OF SOUTH ATRICA)

.”X

-CASE NUMBER: 34384/2012

BEFORE THE HOURABLE JUSTICE

In the matter belween:

ETERNAL FLAME INVESTMENTS (PTY) LTD  Seventh Réspondont

I UMBﬁELLA PENSION FUND | Yirst Applicant
\F UMBRELLA PROVIDENT FUND ~ Second Applieant
and o '
LUKHAIMANE M.A. N.O. | First Respondent
AFFIRM MARKETING SERVICES Second Respondent
(PTY) LTD o
BEEFMASTER (PTY) LTD Thivd Respondent
H ﬁIRKENMAYER (PTY) LTD _ * Fourth Respondent
Dﬁ GEBI(A, HELLIG .& UG INC Wifth Respondent
DR RITZ INC — Stxth Respondent

EXPECTRA 89 (?TY) LTD Efghth Respondent
HESTICO (PTY) LTD - | Ninth Respondent
HEITASCC ’ Ponth Respondent

CONVISTA CONSULTING (PTY) LD
IDY TECHNOLOGY SOLUTIONS (PTY) LID Treelith Respondent
PROGRESSIVE PACKAGING (?TY) LTD Thirteenth Respondent

Page 1 of 4

Eleventh Respondent
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e

WORLD CARGQ SERVICES (PTY) LTD Fourteenth Respondent
CONDUIT RISK AND INSURANCE Fifteonth Respordent
- HOLDINGS (PTY) LTD :
DELL COMPUTER (PTY)LTD . Sixteenth Respondent
THE BRAND UNION (PTY) LTD Seventeenth Respondent
) ULTRA LlTHO ®TY) LTD Eighteenth Respondent
NEWSCLIP MEDIA MONITORING | o
(@TY) LTD Nineteenth Respondent
MIXTEC cc - ' o 'rxi»entigﬂa Respondent
'PETROMARK (PTY) L’I‘D' _ ‘ Twenty-fivst Respmulént
DEHTREQ (P'i‘Y) LTD Twenty-second Respondent

WAVELENGTHS 32 (PTY) LTD (T/A. Twenly-thivd Respondent
INZALO COMMUNICATIONS) ) .

PANORAMIC COMPONENTS PTY)LID  Twenty-fourth Respoudent

CHICKEN MANAGEMENT SERVICES ~ Twenty-fifth Respondent
@TY) LID - -
HANSEN TRANSMISSIONS (PTY) LTD  Tweniy-sixth Respondent.

SAINT ANDREWS BROKERS (PTY) LTR Twenty—séventﬁ Resbondent

ENABLEMED (PTY) LTD Twenty-cighth Respondent
PRIMESERY GROUP LTD Twenty-ninth Respondent
THE CIURCH OF JESUS CHRIST OF Thirtieth Respondent
LATTER-DAY SAINTS .

JO’BURG CHILD WELFARE SOCIETY Thirty-fivst Rospondent

- HERITAGE MANAGI}MEN'I‘ SBRVICES Thirty-second Respondent

(PTY)LTD

Pape 2 of 4
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DRAFT ORDER

Having read the papers filed of record, heavd counsel and considered the malter,

IT IS ORDERED THAT;

1

3'

The st respondent®s  deternination  under  reference pumber
ponae

 PRAJWRI6292/2011/SM dated 34 July 2012 made‘in‘lprms of section 30M of the

- Penston Funds Act 24 of 1956 in respect of a complaint lodged by the above- .

named second to thirty-second respondents s hereby sct aside;
The complint is remitted to the fist respondent to etiable the complainants in the
complaint to pursue rellef against only the former trustees of the applicants for

breach of their statufory and fiduciary duties owed to the applicants,

The tespondents or any other intorested parties are permitted to supplement the

complaint with any further submissions they wish to make to the first tespondent,

The complainants are to serve a copy of the complaint, duly supplemented, on the

relevant former trustees of the applicants agaivst whom they seek reljef,

The former trustees of the applicants are afforded a reasonable opportunity to file

written reply to the supplemented complaint,

 Page3ofd
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6. The first respondent is to reconsider the supplemented complaint and make a

determination in terms of sectlon BOM of the Act,

7. There is no oxder as to cosls,

REGISTRAR
BY ORDER OF COURT

Paged of 4
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Renter Botha and Gull Le Grelffer ¢fo
- Gull e Grelfler

The Panston Funds Adjudicater
P.0O. RBox 530
MENLYN
0063
Attentlon: Sllas Mothupe

Per emall: silas@pfa.orgza

bear Sir

1 THE MATTER OF AFFIRM MARKETING (PTY) LTD & OTHER PARTICIPATING EMPLOYERS,
ENABLEMED {PTY) LTD & OTHER PARTICIPATING EMPLOYERS, EMPLOYEES OF AFOREMENTIONED

. EMPLOYERS WHO ARE MEMBERS OF THE IF UMBRELLA PROVIDENT FUND AND THE IF UMBRELLA,

DENSION FUND V GAILLE GRELLIER, RENIER BOTHA, DAVID i.EPAR, CLIVE STUART {FIRST
RESPONDENTS) AND ANY FORMER TRUSTEES {SECOND RESPONDENTS)

1. We refer to e supplementary coraplaint submitted by Dafl Computers (Pty) Ltd which was
forwarded 1o ts on 8 May 2013, We shali deal with each of the paragraphs In the supplemantary
response separately below,

2. Patagraph1

Mo corament,

3. Paragraph2

It Is Important to note that the Adjudicator was also ordered In the High Court order referred to,
to serva the complaint on the responidents for thelr response, 115 puzzling ta us how Dell cany
rely upon statements made in the oyiginal determinstion when that determination was made
without any response belng sought from the respondents, '

4. Paragraphs
No comment,
5, Paragraphd

No comment,
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Paragraph 5
e
We have noted Deli’s reliance upon the response submitted by Tony Kamhnsky They must be

fully awara of his specific involvement in the funds, as CEO of the administrator and chalrman of
the hoard of trustees, They should note that in hoth capacities, he falled to share vformation
with the independent trustees {L.e, trustees not employed by nor having an Interest n the
sponsor) regarding relevant circumstances within hls administratlofs company, Dell state that
they agree with Kamlonsky’s concluslons, We must Infer-from that they agree with his assertlons
referred to In paragraph 4 of thelr letter, l.e, those contalned in paragraphs 18 to 26 of
Kamionsky'’s response. We would Hke to make the foilowln'g points—

& Kamlonsky's entlre response Is premised on the fact that a rebulld was not necessary, is this

Dell's response or Is Dell saylng that the trustees were negligent In thelr oversight? if they
are saylng (hat there was a fallure of oversight, they must accept'that there were severe

" adwministration problems that required actlon, They cannot “have thelr cake and eat It"

¢ Inthe paragraphs that Dell refers to {paras 18 to 26 of Kamlonsky's response), Kamilonsky
refers 16 the trustees actions In bringing actlon agalnst him, alone and makes various
accusations around that. The reasons for the trustees instituting action against him are well
documented, Kamionsky was In a very differant position to the other trustees during the
Dyham-ique pertod of administration as he had hack office knowledge of what was going o,
I would like to suggest to the Penslon Funds Adjudicator’s office that they.canduct thelr own

. Investigation of the Information that Kamionsky's refused to bring to the attantion of the

trustees. Unfortunately it Is not our fnformation to share, but we do belleve it Is eritical to -
gaining a full understanding of the clroumstances surrounding these funds. Kamfonsky gees
on to say that the trustees {Lepar, Botha, Le Grelllier) should have reslgned before hringing
any action, Agah that has been fully canvassed tn our previous responses. We did resten
shortly thereatter to allow for a new board to assess the action taken and amend, add toor
cease any action.

Paragraph &

ThIs paragraph 5 difficult for us to understand. Perhaps Dell cou!d clarify what they agree with

" and what they do not agree with.

~Paragraph 7

Here Dell endorses a finding of the Adjudicator that was made without asking the formes
trustees to tetl thelr side of the story, We cannot understand how they state that the
determlnat!on was “accurate” when no evidence was provided In the original complalnt and o
response from the trustees Wwas requested. Are they saying that someone Is “negligent” simply
because they are accused of being nagligent and/or hecause circumstances did not giverise to a
good result, Le, additional costs had to he Incurred in order to fix past mistakes? That Ingic i
mystifylng to us 2nd not helpful at all in trying to assist the parlicipating employers and
members fully understanding the reasons behind the decision of the trustees to pay fora rehuild

of the funds, Please also see below:

el
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s Dell refers to “former membars” not complying with thelr duties. We have asstned this
means "farmer trustees®. .

« In paregraph 5.7 of the AdJudicator's orlginal doterminatlon, she sets out the issue to be
decided Is whether or not tha board of management acted properly In funding the cost of
the rebulld from member fund credlts, In paragraph 5.9 she makes a statement saying that
the boord did not have an unlimited power to deduct expenses resulting from negligent
conduct of the board, It i5not clear how she gels to the conclusion that thera was negligent
conduct of the board, The Adjudicator gaes an to say Inparagraph 5.19 that the current
board of the funds fays the blame at the door of the board, Dynam-lque and Aon. Perhaps it -
is from this that she concludas that the trustees were negligent. The reference to the board
must be a reference to the decision by the board to take action agalnst Kamlonsky in his
capaclty as director and trustee. In this regard, please refer sbove to the specific
circumstances surroqnding Kamiohsky which we have referred to above, In that same
paragraph it Is also staled that the board falled to exercise a rigorous aversight. The previous
responses to thls complaint have set out the various steps that we as trustees took to ensura
that systems of raporting etc. were put in place so that rigorous oversight coufd take plac,er.

9, Paragraph8

This Is adequatefy dealt with above, but again we woukd like to point out that no evidence has .
hesn produced to prove this fallura, )

10, Paragraph 9

Notwithstanding the fact that we reject this submisslon In Its entirely, we would ke ta request
Dall to be accurate In thelr statements, Firstly the amount of R20 milifon as a rebulld cost across
the four funds fs Inaccurate. Secondly If the reduced amount applies to the four funds, it cannot
apply 10 the "IF Funds” alone, Thirdly perhaps Deli should further reduce this to reflect the fund
in which they participate and even further to thelr portion of the fund, Of course this links In to
the Issue of Jurisdiction, We submit that Dell Is not a complalnant as defined, see our responses
submilttad previously, The fact that we are continuing to respond to the allegations contained in
these variots documents should In no way be construed as us conceding the polot of
jurisdiction, ’

Please advlse us should you require any further Informailon from us.

“Yours falthfully

GAILLE GRELLIER , REMNIER BOTHA

v\
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IN THE TRIBUNAL OF THE PENSION FUND’S ADJUDICATOR
(PFA Reference: PFA/ WE/6292/2011/8M)

T

Ii the matter between:-

— ~ AFFIRM MARKETING @TY) LTD & OTHERS Employox!
D ‘ : - Complainants
- and
\.
LE GRELLIDR, BOTHA, LEPAR & STUART Fixst Respondent .

ANY FORMIR TRUSTED OF THE BOARDS

OF THE IF FUNDS OVER THE RELEVANT

PERIOD, WHOSE ]DENTITIES ARE '

"UNKNOWN Second Respondent

- DELL COMPUTER (PTY) LTD'S REPLY TO GAIL LE
T GRELLYER’S RESPONSE

1, Dell Computer (Pty) Ltd (“Dell”) was one of the or@inal employer
complainants in fbis complaint dated Zé Api;i! 2011. Ttis a parficipating
emplﬁyer in the IF Umbrella Pension Fund and the IF Umbrell'a Provident
Pund (“the IF Funds"). The IF Funds launclied an application in the

South Gauteng High Court under case number 34384/2012 in which they

sought an order selting aside the Pepsion Fund Adjudicator’s (“the
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Adjudicator”) determination under the present reference number dated 31

July 2012,

S

. .

fm an email dated 10 May 2013, the Adjudicator allowed Dell wntil

. o e
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15 May 2013 to reply fo the response to the complaint filed by Gail Le
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Grellier (“Le Giellfer™). Le Grelller was a former trustee of the I Finds

N At
AELT TET T ——

and is one of the 1% Respondents,
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The Adjudicator is teferred to.the response to the complaint filed by Le

Grellier dated 1 May 2013,

In parageaph 4c of her response, Le Grellier assetts that until the rebuild

or understated or whether a member has been prejudiced as the result of a
trustee decision to incur an expense to rebuild the IF Funds data, It is not
refuted thal the trustees anthorized the spending of R20 million to rebuild

the IF Funds data. Whether the total value of the IF Funds is found to be

ot el sk g shd AR S
R, ¥ e, gy, b il e gred T

understated or overstated, the total value of the understated or overstated,
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amount will constifute an amount minus R20 million as & result of the

iz, . £,
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expense incurred, having a prejudicial effect on sach of the membets, -

e b

RIS

_ In response (o the averments made in parageaphs 6 — 8, Dell questions.the

veracity of the allsed ovorsight the frustees exerelsed. The tmustees’

faifurg In oversisht Is. clendly yidenced by the declsion to.spend R20

million. o9 the.rebuild.I£ proper oyersight. was.exereised it would have

ig conchuded it cannot be cleat whether 4 members® fond credits are over- '

AW
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negated the nced fora yebuild. The inaccurate and mcomp!t,le financial

et det

record keeping of the IF Funds data which resulted in the costly and
S

,,,,,,,

{he trustces’ blcach of their f' duclua,ly duty to act in the hest mtmest of

RS D Fdm b adi St I R e 1

Funds.

In parageaph 8c, Le Gréflicr admits the trustees decision to authorize the
rebuild. Le Grellier appears 1o go even fosther to state that AON

undertook to bear the cost of/fix the records post 1 February 2008. Is it

nnphed 1hat AON would cover the costs of the rebuild if any pmnon wasg
still outstandmg past 1 February 2008 or vathey as Dell undexstands the
. position lo be that.a ‘elean’ handover would have had to be made to AON

..on | February 2008 and the IF Funds had to have opening balances for

cach member signed off by the trustees ag at 1 Februaty 2008, Thus the
yehuild cost would be for the account of flie IF Punds and not AON, Le
Grellier is requested to furnish information or documentation evidencing

the alleged undettaking,

By Le Grelficrs’ own admission only Adendorffs and Deloittes were
y ( nly ‘ _

consulied on the rebuild. It is submitted that yations aliematives-should

have-been considered to mitigate the cost of the rebuild. In paragraph 95,

mention is made of the fact that there was no significant difference In cost

41
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between thé 2 accounting firms for thé proposed xebuild, yet no

- information in substantiation thereof is furnished, The repotts alluded to

in patagraph 16 of Tony Kantionsky’s ("Kamionsky") response dated 29

| April 2013, will shed light on the state of the financial record kéeping‘ of

ihe IF Funds at the time the deoision was taken to rebuild the IF Funds
data at member level, Déll submits that the Adjudicator must consider and.
have regard to these reporls, and the resultant decislon and necessity to

vebuild the IF Funds data.

In coptrast to what was élleged in Kamionsky's reply. in paragraph 28, 30,

31 and 33, Gail _I;g.‘g;;elhel in pmagraph 11 of hel chly has alleged thai |

St b
1Ernrd g negreen Ty <o

AON and nof the tusiees. neglected fo pay t!}.e PI cover _insuranee

L& TR YOS

' ,pmmaum;sl.x.@mgalnwﬂﬂainf@rnz‘a&%%@w!i..;f!.a.;.l}.l,ﬁ!lﬁs‘.* fo substantiate same.

The veracily of this allegatioﬁ needs to be investipated by the-
Adjudicator. Dell deems It prudent that the Adjudicator firstly, questions
and jnvestigates whether the trustees or AQON neglecled' to pay the

premiums for the PI Cover, and secondly, whether the total amount of the

~ cover was deemed {o be adequate having regard to the size and total value

of (e IF Funds?

Dell hag in its possession Minutes of a Meeting held at its Bryanston

ofﬁ'ces on the 1% of Qctober 2012, The gravity of the meeting is

evidenced by the positions held by the atlendacs Dell was represented by

Seth Angel (Sales Operations Mauagel) Juan Mostert (Chbief Iﬂnancnai

A
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Officer), Brad Pulford (Country Manager), Roshana Reddy (Head of

- Human Resources) and Yolanda van Wyk (Head of Legal), Jaco Kok

represented AON and Exic Joell represented Saint Andrews Brokers. In
the Minutes of the Meeting Jaco I{ok adniits and alludes to an ovessight

by AON that the premiums were not paid in September 2010, A. copy of

the Mmules of the Meetmg is annexéd herefo marked “X” ‘The

10.

11,

- Adjudicator is best, piaced to request copies of the policies from

. Camargue logether with any comespondence evidencing the premivms

not 'being paid and by whon, correspondgugg;surrguncji;_,lg_ﬂgz;gl_usigu

Ty

clauses In the pohcms specli‘ cally mlatmg io the 1cbulld of the, funds.and

- PRI A T

? any. possﬂ; ¢ glaims associated therewith,

LT

Le Grellier’s cdnlcntion in het rcspcin‘se uqdcf reply stating the iegality of
the allocation of the cost of the 1'eﬁl1i1d to member find cré(_i.its as an ad
hoe expense ts submilied lo be incorrect. Thea cost of the rel;ui,ld connot be
cou_chcd i a matter that is consistent with the definition of an ad hoc

expense as contained in the rules of the IF Funds.

It submitted that the trustees knew or ought (o have known about the

' jnacourate record keeping and, cm(staudmg ﬁnancmls pertalning to their

administeation of the IF I‘unds al the ume lhat the decision suuoundmg

the proposed mnendmen,ts to the rules of the IF Funds were tﬂkcn, in
particular the aitendment registered on the 8" of September 2009, giving

dgo to the definition of ad hoo cxpenses. Shortly afier taking office in

P\
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2006 Le Grellier and the fellow listees’ at the time, onght (o have been,
and must have been awate of the inaccurate and Incomplete record

keeping of _the' financials of the IF Funds, Similarty AON ought to have

been aware of the inaccmate and incomplefe record keeping of the .

financials of the IF Funds prior to the purchase of the administration

business of the IF Funds ag at 1 February 2008. 'lThe'.de.cisiQn fo.rebuild

the 1¢ lfunds clata al member !evel only took place appmmmatel)_' 2 years .

% ot i
““"*p—‘“w iErggun oy b et I RS W S e L T S ST B s e g ol FR AT

after.fhe . purchase of, .4,11,, ,J\admmisgatmn busmess by AON The

Adjudicator must furthermote ascertain whether there is any portion of

the rebuild of the IR Funds data thet is due in whole or inn part is a resulg

“of ‘an act or omission by AON afier purchasing the administration

business of the IF 'Fu.nds. The amendment to ihe rules (__)f the IF Funds
giving rise o the deﬁniti’on.of ad hoo expenses appéars rathet to be an
attémpt by the trustees to amend the rules of the IF Punds due the
trustees' foreseeing the possibility of liability on their pait and in order to
attempt. to justify the inclusion of flle costs af the rebuild within the

definition of ad hoo expenses.

‘Not only did the former lrustees’ breacli their fiduciary and statutory

duties which they owed to the IF Funds, but also having regard fo the

averments made by Le Grellier, AON- also appears to have failed o’

comply with and discharge their fidusiary and étntnfory duties which they

owed to the IF Funds, Dell implores to the Adjundicator o call for and

r\.m
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have regard to all the ancillary documcntahon and information alluded to
_ in the response ﬂom Kamionsky and Le Gwlllcx in order for a just and‘
' equilable determination to be made against the correct parties, that firstly
caused oy contribuied‘to the cost of the rebuild, and secoﬁdly, the non-

payment of the premiums in respect of the PI cover,

DATED at Cape Town on this the 13" dﬁy’of MAY 2013,

‘AJOKS & LUYETING.

Suite 301C, Building 20 \
The Waverley Business Palk
Wyecy oft Road"
- Mowbray
Cape Town
7925
Docex 226 Cape Town
Ref:
 DELL/pensionfund/LeGrellier-

reply
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' DETERMINATION (N TERMS OF SECTION 30M OF THE PENSION FUNDS AéT. 24

OF 1888 {"the Act"} AEEIRM..VMARKEJING (1Y) LTD AND DTHERS
{"complainants”} v I1F=UMBRELEA--PENSION-FUND (“fleat rospondent®); 1
UMBRELLA-PROYIDENT, EJJN[) {("gacond reapondent”) AND, FQRMER=TRU$TEES
ORSTHEFUNDS (“third respondents”)

1] _ﬂgmf DUCTION

44 Tha complaint goncerns allegad maladminislration of the firs{ and sacond
-respondanis by their fonmar board of trustess by usihg the members' fund
cradits lo fund the cost of racenstructing the funds’ dala and ragords,

The Ofitoe of the Pansion Funde Adjudiontot was ealablishad in lorina of Secllon 308 of the
Penslon Funds Act, 24 of 1650. Yhe sorvice offared 1o {rea to membors of the palle,

Ganrallsod Complainto Holplina foy A Financlal Ombud Sshomos 0080 OMBUDS (006 066 2837}

AN
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12 The 00|1115[alnt was racelved by ihls Tribunal on 3 May 2011, On

;103

17 May 2011, lolters were dispalohed lo the fltat and secand respondents
ghing them untl 30 June 2041 to file their responses, A rasponse an

“hehalf of tha first responclont, the sanond respondent and the current

hoard of lrualeas of tha funds was receivad on 8 August 2011, JFhis.
Tribuna JLJ rgg%ved as wpg!gg\ﬁn!ed complalit on behalt of Dell, Computer

R

{Ely)Lid-on.8 May 2018 rgllowhm g oourt ordey ihal was lssuad by, ihe

QY TRy B o E e LY

South.., Gauleng, ngh Court on 5 FG?IE@E 42{0;1@@&3!{}1931 ailo','(ed the
comp!ainants JERS

pp _lgmenl fha.orlinal.compstaint.-Reaponees wara lso

9l Reeery

29 Aptilk ﬂma«ﬁ May- 2013pa.nd 27 Mny201d

Tacived, from, {r{é third_respandents on_17. Ap, 2043, 28 Aprit 2013,.

Af(g,;,q,gnajgnrlng lha wrlggp,nﬁ_wl?mlaalons hefore. tma Trlbunal <ltols,

Rt

background facts*are known io tha parﬂes, on!y ihoae faols that are
pertinant to the fséiies ralsed hereln will ba repaatad. Tlm delermination

“und reasons thersfor appear ba[cw

FAGTUAL BACKGROUND

2.4

2.2

The ooraplaint lvolves a group of employers who pérttnlpate In the first
and second respondents ("hersln aftar refettad to aa the IF Funds"). It also

- involves amployses of the pariicinating employors who are also membars

of the IF Funda. The IF Funds are penafon fund organisations raglstered tn
ters of sestion 4 of the Ack: The.third jaspondents. aradormer-{ruatess .of
the«[F-Funds.~namalys<Tony-Kamioosky, Balf.J. Qrellier, Revler. Bnlha.
David Lepar<Brian Rosen;Loraing Jager, and, Glalre Mol

The IF Funds were inillafly adminlotered by Dynamiqus SA Consulfants
and Aclunrios (Ply) Lid ("Dynamique”) unlil 31 January 2008 when Aon
South Africa (Ply) Lid {"Aon"} teok over tha administration of the IF Funds.

W
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The {ransfar of ihe IF Funds' adminlatration occuirad afler Aoi purchasad
the administration bocks of Dynamique In 2008, During July 2010, the
former board af trustees of the IF Funds appelntad Delolile and Touchs to
conduct a metnber lavel rebulld of the data and racords of tha funds Itom
fncaption of tha funds (1 Jenuary 2004) untll 31 January 2008, This was
nacessilated by the fact that the data held In respact of the I Funds was
qjusstionable and not avcurate, The cost of the retulld exsrciss amountad
o approximatsly R20 milion. This {eanslatad into an individual cost for
anch mambar of the IF Funds of 2.5% of thelr fund eredils,

“Upon cecelving commiunication of thq boards' deglslon to reblllld the fiinds'
data [n November 2010, the complainants Indicated their dlesatisfaction”

with the declalon to use the mambers' flind credils in ordet to fund the
rabulld exarelse,

@] COMPLAINT

3.1

The complainanis state that tha declelon fo rebuild the IF Funds' data

accutred as a rasull of moladivinisicallon of the funds, The

maladministrailon of the funds rolates, infer affa, to reinvasiments not
heing orediled lo membare’ accounls, swiichas halween Invasimants not
haing correclly recorded, Inaccurals racording of monles balﬁg daposited
Into the bank accounts of other funds and 4 fack of monthly and annual
audiis. The complainants submit (hat the particulars of claim against the
dlrector of Dynamigue that 'ware tilad at the South Geauteny High Cowrt
Indicate that Dynamique breached lts administration agreement with the IF
Funds, The parflowars of claim stale that thero was & fallwe fo ensure tht
the IF Funds invesimeils wera mada in aocordance with the Act and (he
Financlal Advisory and Intermadiary Services Aot 37 of 2002. This is due
fo tha fact that the administrator falled Yo keap proper recards, fallad fo
parfortn monthly and annual audits, assele and lguldlly requiraments were

A
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3.3

a4

not maintalngd and the sale of Cyhamique's fund administration business
fo Aon was nol afequately disclowad or dealt with In terms of uectlun
13B(8)(5) of the Aot.

The camplainanis assert that {he formar board of trustees also falled to
aamply with lts fiduoiary duties providad In sectlons 7C and 70 of the Act.
Although the board Is antitted lo delegate e funclions to adniniatrators, {t
remains regponsibla for the aotfons of sush serviae providars who nct as
agenls of the funds, The delsgallon of dulles does not ameunt fo a

fransfer of oversight funstion of the board, nor does It amotnt to an.

abdication of rasponsibilitiea enfrusted to tha hoard,

They vonlend (hal the third respondents have not ascounted far the loss
suffered by the mambers In that their fund credits were feduaad by 2.6%

" fo fund the sebulld exercize, Thera Is a further potentlal loss in that the

costs of the rabuild exetclss may not ba recovered, Thare Is also no

assurance that tha cost of the rebulld exarclee will ha met from the |

prafessional indemnity insurance covar held in respect of the IF Funds,

In the surplementad.complaint, Sell.Gomputer, (Plv).Lid submits fat.the .

formar.kustaps.who:should-ba held.liable-for.the maladminisiration.of the
IE-Funds. are. Tany. Karplonaky, Gail le Grellier, Renier. Bothe, and Davyid

Lepar.H-submils fhat-ihay should be héld aceountable for the cost of the
rebiuil-exerchie-and the Joss suffered by the.embers.in fhik regard.

RESPONSES

Response on behalf of the IF Funds

4.4

Dunstar and Assoclates filed a response on Behall of the IF Funds and the
current board of trustass. It indloates that the IF Funds and the current

\\:\\g\'
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‘board of frusfeas ware not olled a?‘respondenls by {he complainant and

as a rasull, no rellef can ha sought againalthe funds.

It states that tha devlsion fo condust a rebulid of the funds data was taken
In July 2010 by fha pravious irustees of the funds, namely, Qall Ia Grelller,
Renfer Botha, David Lepar and Cerst Smith, The lizbilly of the
formsr trusteas should be Umiled fa those who wera I offica up to

1 Fehruary 2008 as the 2,5% contributlon for the cost of the rebultding ..

" exarcige iy oompulad up to this date. Aon look over the adminlstralion of

he funds from Dynamigie on 1 Fobruary 2008, The pravious board af
frusteas and the former (fuslaes individually ara separate enfitias from the
IF Funds. '

As regard tha declglon fo rebuild the funds’ data, this wag done because

the data relating lo membarg’ investments up to the snd of February 2008

was potentlally Inaceurate. A firm of sudilors (Delolite and Touche) was
laskad with vetifying the aceuracy of the members’ informatlon up to the
and of Jantiary 2008 and commenced the rebulld oxerclse In July 2010,
The previous tustees took lagal advive from their allormeys bafore
Implemanting thelt dacislon. The decision and the reasons thersol were
communicated to members on 1. Novamber 2010, This was furlhar
disslosed 1o 1o mambers by the lrustess on 28 January 2011.

'Tha former {rqatees who made (he daocislon to effact 2 webuild of the funds®

data ragigned on 10 February 2011, The new board of truslees was

appolnted from 10 Fabruary 2011, The new board of lrustees considered |

the heed for the rabulld exerclse and had ho reason not to endotas the
declsion made by the previous board of trustees, Avn have inslrusled the
auditors to oonlinue with the rebuild proceds from Fabiuary 2008 through
{v dafe al lte own cost,




FHOM:pIA [Q00Y8GUTLTAL 2014/04 /104 10:U02 (12018 P.0UB /021

4.5
O
’ 4.6
;

The parlles wha are polentlally fable for the meladminigivation of the
" fundls' records which caused the nasd for the rebulld exercise &re

Dynamigue, Mr Teny Kamilonsky, Aon and any former lrustess who
contributed {o (he maladministration. The funds are puysuing legal
procaadings againet Dynamique, Mr Teny Kamionsky (In kis capaclly as a

director of Dynatnigue and a former trusies) and Aon in order to racover
(e wust of the rebulld pracess. In s seapense.raceivid.dulig May. 2043,
he-funds-aduised: that they. have sellled thelr Wiallon against Tony

Kamlonsky, and Pynamique, It lnsiioatas lhal B amgyng of R1.nllllen, was
pald lo. lha 1 fundg.in, get[lgme'___ﬂ__of“lha a ;n, However. It atales ihal no
lagal actlon have heen Instiluted agalnst the former truslees aftar welghlng
the possibifily of resovery of any loss and the oost Implication of he civil
actlon. It submits, howevar, thal It Is proceeding with ils legal aclion

agalnst Aon.

As, regar_d,a the In'dammty' ingurance, the funds have an lndémnity
Insurahce which inilially ran from 1 August 2010 until 31 July 2011, The

. period has baen revigad {o run from 1 Juna 2041 untll 31 May 2012 The

cost of la rebulld exerclse la not a alaim covered by the portlon of tha
poficy dealing willy theft, fraud, dishonesly and computer erfime, The IF
Funds are also unable to clalin componsation from the [neurers for the
cost It ncurred in effscting ha rebulld process. This cosf was borns by the
funds' members,

* Rasponses from ha (hird respondents flormer trustoas)

Tony Kamionshy

4.7

He atates that he has been excluded from tha complaint after concluding &
solllement agreemant with [he IF Funds ‘and as a rasult, no reltef can be

* sought-agairef Nim, He asserts that the eomplainants hava not provided
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any evidenca of matadministration of the funds. He indicates that thare
was no maladminlstralion of the funds and thal R20 milion was wasted on
a rabulld that was never raquired, Howevar, he submils that the former
frustees, who should he held-liable for racklessly apending R20 mllion to

fund the rebulld exercise are Gall-ls \Grelilar. Renfer Roila and Davld -

Lepar. He states Ihat the cost could have baen retuced by Idsenilfyngy and
corracting speoiflp problems rather than dolng a complale rebuild of the
funds' data. He concludes (hat the former trustees named ahbova did not

_ pay Insurance pramiums on the indemnity polloles and henoa Lhe insurer

refused lo pay for the cost of the rebulld axarclse,

Gail Io Greliler-ahd Renlsy Bolha

48 Qoll to Greller and Renier Botha submited sssenfially the ssme

4-9

respongg. They confirm {hat they were lrustees of I IF Funds from
22 November 2008 to 10 February 2011, They state that tha complaint

-does. hot amount to a "eémplalnt’ as it doas not relale to a speoilic

complainant. The patlisipaling etnployers In the funds dé not have an

*Interest in the complaint. The members also have ot sufferad any
prejudice as thay are only entiled to thelr fund cradis In larms of thy

funds’ rides.

They avar that the complalnants made broad allegations of o fallure to
exercise an ovensight funclion ovar Dynamldue against thein withaut any

ovidence. The frusless exerclgad oversight funotion over Dynamlque

during several trustees’ meefings that were held from 22 November 2008
to 1 February 2008, They elate that the decision to tge the member's fund
oradits to furit tha cost of the rebulld exerclse was an ad hoc sxpense as
dafined In the funds’ rulss, Tha stats of affaira of the IF Fundy also made It
Impossible for he trustees to carry out lhelr dulles and s a resulf, a
declslon had. lo bs made lo protaot the funds and the interssfs of

A
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. tembacs. The .IF Funds could not continue op'arating on the baals of
inaccttrate data and no financlat staterents. '

David Lepar

410 Mr David Lapar submils that he served on the former board of listaas
from 9 July 2008 to 10 February 2011;_Tlms, he slalag that he cannot be
hald ltabla for the declsiung of the former board of lruslees that were taken
prior {6 9 July 2008 or affer 10 February 2041,

Brian Rosan, Lorraine Jager and Glaire Mol

441 Mr Brian Rosen slates that he resignad from the fortmet board of lrusiaes
: in 2008 and thus, any lssta that arose refating to the funds after this date
daeg not avalve him. Lorrelne Jager and Clakre Mol also submit that they
reignad from pravioys board of frustess in 2008 and wera not parly or
consulled regarding the lrustess’ decislon o uge the member's fund
cradita to pay for the cost of rebuilding the funds data, '

6] DEIERMINATION AND REASONS THEREFOR

Pfelimmmy fasitas raised by formet lrzxsiees. Gail e Gralffar and Ranlsr Botha
Complaint as defined in e Act

64 Gall la Grallier and Reniar Botha subinit that the aemployers involvad In this
carriplalnt do not hiave an Interask in {he complalnt and the fesues ralsed
do not relate 10 a epecifis somplainant. The definilon of 2 "complainant” in .
gatlion 1 of Ihe Act inclutlas an employer who participales In a fund. The
definition of a "vomplaint’ I sestlen 1 aisy Includes allspations of
maladministration of a fund oF an allegation that a daclslon of the fund or

W
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T

any peraon purpanedly takan in terma of the fund r.ulas was excessive of
amounts (o improper exerclse of powers, It alad includss allegations that a
complalnant has sustalned or may sustain prejudice as a result of

maledminigiralion of tha fund, Thus, the patticipaling employars In this -

compiaint fall within the ambit of a *somplaltant” us defihed I seollon 1 of
the Adt and the lssuay ralsed amount foa cnmplainl‘ a9 definad In the
Aot, A complalnant doas not hava lo wait unti! he suffers loss or pre]ud!ce

" hefora ledging a comnplalsl before this ‘Tribunal,

Thts, the \eehnicat polnts fall to be dlsmissed.

Tony Kamionsky, Dynatnigua and Aott

6.3

5.4

It la noted that Tony Kamionsky and Dynatnique conoluded an out of count
solllement with the IF Funds on 29 March 2013 in tarms of which he pald
the funds Rf millon rand In sellement of a olaim for alleged
maladminlstration of the IF Funds. This Trbunal wus provided with a copy
of e solflement agresment hetween the parlles. In ferms of the
goltlament égraament‘ all disputes and oivll olaims balwsen Tohy

Kationsky, Dynamlque and the IFF Funds were geflied, The IF Funds also |

agreed to withdraw all aglions and eivil claim agalnst Yony Kamlonsky and
Dynamique, : '

The funds also advised that summons have been lssusd against Aon In
tha South Gaulang High Gourt for maladminieiration of the funds. The
submisslons Indicats het the civil alaim agalnal Aon comimenced on
28 Januaty 2011 hefore the Initial commplalnt was recelved by this Tribunat
on 3 May 2011. Thus 6 premature for this Tribunal to pronounce
on_the lisbility (lf“any) "or_ pon reliting to the administration_of the funds
im agamst It In order fo avo(d we paraliei

: ’rulfngq relaﬂng tn ihe same tssua, tha H:gh Colrt shoutd be allowed to

340
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 preoludes. this Trihunal from adjudleating any complaint If befora lodging
 the complaint proceadings have bean msluted in any olvil court in respect
of tha same subjacl malier,

High Courl ordlar

6.5 It should be noted that this Tribunl Issuad a delennination in this matter

©on 31 July 2012 In lerms of which the IF Funds were ordered fo
\ ragalotdate the membei's fund values and credit them with the 2,5% that
was usad lo fund the cost of the rebulld exerclse. Hawever, tha IF Funds
filad an nppeal in terms of eection 30P of the Act and the South Gawteng
- High Gourt issued an order on & Fabruary 2013 ordering that the

complainant should puraus rellef only against former frustess of the funds

for breach of their statutery and fiduclary dullss.

56  This Tribunal 3ent.leltars to all known foremer trustess affording them an

opportunily to flle responses to the initial complaint and the supplémented.

complain as raquired In terms of saolion 30F of the Aok Thus, in fight of

- Tha metils

' 8.7 The lssua that falls for determmatlun is whether or not tha premaua board

um Act In using the membera’ fund eradite to fund the cost of lhe rabmlﬁ

cale_the clvil claim against Aon, Section 30H(2) of the Act also...

the cout order, the ourrant complaint Is only dirested against tha former -

slass of the iF Funds acted proparly.in larms of tha {unds’ ruias and

36[
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The funds’ rules

53 Tha complainants are hound by tha funds’ riles as their clalim ls derived

59

ftom the fund rules (see saction 13 of the Acl). Thelr clalm oon only
suocesd If they aan show that the former beard of trustees did not aot In

" terma of the fundg' rules, The first snd second respondents, as reglsterad
" funds, are aisa hound to act in terms of (eir reglstered rules (see Tek

Corporalion Provident Fund and Others v Lorentz [2000] 3 BP;.R 227
(SCA). '

In terms of rule 2.6.19 of Amandment No. 2 of the IF Funds' rules, a
menbers’ fund credit consista of his or har conlribulions, (ha amployers’
conjribufions that are allocated for retirament funding, plus amounts
transfarred to the funda from a previous fund, less funda transferrad to the
gxpenae rasarve account In raspact of ad hoo axpenses, plus lransfers
from the axpanse reasrve acevunt and invesiment relums. The IF Funds'
rules defina "expenses' as foliows: '

“EXPENSES' means {he ongalng monlbly costa that cover adminiatralion

sorvioes, coneulling setvioss and promiune i tespect of INBURED DEATH
BENEFITS and INSURED DISABILITY BENEFITS

540 Tha rules also dafine “ad hoe expense” as follows;

"AD HOG EXPENSE* means costs and expansés, other than EXPENBES, thal
are nol nacessatily payabls manihly and are nol necangatly capablo of belng
predetermingd and will nclude, inter alia, fans, 1oxae and Javles pald and accruad

. 1o sttvica providers, the ragulalory authorities, TRUSTEER, promiuins in raspect

. of prafassional Indennily and fidsiily guarrniea inarance, ant audl fees.”

644 In terms of rule 4.6.1 of the funds’ rules, expenses and ad hroc expenses

Yl
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5.12

5.13

12

will ba horna by the fundy. The rule also- states thal expenses will be
fundad by the contributions made by the employers to the funds whilst the
cost of ad hoo expenses wii he deduvted fram the member's fund oredit
on such basls ag may be determined by the iryateas from Ume {o time.

Thus, the IF Funds’ rules define what coste oan ha deducted from the
membary’ fund credit as ad hoe expenses, In tarmy of tha nulas, acf hoe
axpenses inoliude costs ‘and oxpenses Ihat are heceasaﬂw payable
monthly and are nof capable of belhg predetennined. It 1s claar that the
costs of ad hon expenses are fundsd by deduclions from 1he members®

fund oredits.

Tha IF Funds ara defined contrlbuuona'amds. which maans that the

benslits payabla to membars upon thelr exit dapand on the undeclying
invesiment parformance of the funds and is thus subject to the vagaries of

the financlal markets (see Masingl v Plek 'n Pay Provident Fund {2002} 1
BPLR 2085 (PFA) al 2087D-F), Thus, a2 member is not gusranteed any -
~fund aradit as the valua thereof is detarmined upon tha date of exil, A

member's fund credit also dogs not Includs fransfers to the sxpensa
reserve acoount I raspact of ad hoe oxpenans. It appes fmm the funda

rules that the deduolion of the coats Tor the rebund process can ha

catagorised as audit rea& faes or lavles pald lo salvlce providers or

_oredilors of the funds. it may slso Includo fees (haf are not nscessarlly
payable monlhly and are nol capable of baing predetermmad

Maladministration of the funds by fhe former trusless

5.4

Aithough the dafinillon of ad hos expenses allows the trustses to daduct

such cqals from the menbers' fund credits, thls does noi gwe tham an

unlinfied power o use the member's fund eradils Yo fund any cost

restlting from thalr neglfgem conduct It a!so doas nul oover cosls

363
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5,16

13

resulting from maindmlnlatratlon of the funds whwh yesultad in the

'mez b s,surreﬂng an nnwarranted toss on thelr fund oredils. “The facts
indicata that the degielon of the previous hoatd of trusless of the funds to

use 2.6% of tha mambars’ fund credits to fund tha cost of the. gebulld

~ process was 4 result of maladminlstration of ha funds. The members were

financially prejudiced [n that theit fund cradlts would bs lesser than ey
would have baen had the formar \rustess managad the finds, properly.
The other prejudicial factor I that the IFF Funds are nof able to compute
and pay correot henefils o mambers upon thelr exlt dus to lnuorract daté,

Tha submisslons indicate that the dadision to engage the services of
audltors 1o rebulld the funds' dates and racords was nacessitated by the
fact (hat he fund data was questionable and not acourate. The rebullding

of the funds' dala had fo be done af individual metiber lavel, The decision -

o tehulld the funds’ dala was taken in July 2010 when the funds wera
administerad by Aon, The furds’ adtninistralion was takeh over by Aon
from Dynemique on 1 February 2008, it sppears fom the facls that
Dynamlque did not Keep proper records or administer the funds in
accordance with it sgtaement with the funds, Aon also purohased the
adminfalrative hooks of Dynamfque without conduciing a.proper due

diigance. As & reatft of its fallure {o act with care wnd due diigsnce, |

inherited the adminlstrative problams from Dynamlgue.

Howaver, the ulfimate responolbilityrfor the proper managemant of the
funds rasts with their board of truslaes (see rula 8.1 of the funds’ ruleg). In
torme of rule 6.6.1 of the rules, the objent of the board Is to direct, toentrol

~and overege the eperations of the funds fn accordance Wit applicable

laws and the rules, This Inoludes ihe duly o aol In fhe intarest of
members, o lake measures to profect the assels of e funds and fo
ensure that proper racords esssntial for the efficlent adminisiration of the
funds are kep! (sae rules 8.7.1.13 and 6.44.1),

364
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8,47 Aboard of frustans owes a fiductary duty to Te fund and to lls membera, A
rugloterad fund is entrusted with the cohtrol of property with which it is
bound (o deal for tha benefll of others, Thin manifeslly glvas rse to
iduolary obligations (ses Tek Corporation Providenf Fund and Others v

~ Lorentz 1999 (4} SA 884 (SCA) al 884C-D und Estale Kemp and Olhers v

MoDonald's Trastass 1016 AD 401  490). Sactions 7C and O of the Act
" codified soma of the common law fiduciary dulles of the hoard of rustees.

B8 The apposite portion of sectlon 7G(1) and (2) reads as follows:

“Tha objact of & board shall be lo diract, confrol and oversea the aperations of a
" fund in acsordanoe whh the applicabla faws and autes of the fund.”
(1) Inpursving its object the board shall- '

() lake oll romsonabiz sleps to ansuro that the intaresls of mambsrs In
torrs of tha sulgs oF the fund mnd the provisions of the Act are proleclad

[]
wisf

(b) aotviith daa care, dllgence and gond failt”

B.40  Gaclion 7D, In turn, raads as follows:

“Tha dulies of & koard shell ba lo.

(a) eneurs that proper fegistors, hooke and tatords of the operations” of the
fund aro kapt, inclusiva qf propet minwten of all ragolutions passed by tha
hoardi .

{b}  ensure lal praper conliol systems me smployed by or on behalf of the

hoard .."

() engure thal the rulss snd the operation and adninlsiiation of the rﬁnd
comply with thig Acl, the Finnnclal ineliiutione (Prolacflon of Funds) A,
2001 {Ant No. 28 of 2001), and all oiher applicabla laws.”

3¢s
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5 20 In larms of rule 88 of the funds’ rules, the board may delegatdis powsrs '

51

and dulles to an administrator. Howaver, the primary funolion of the beard
of trusteas in refation lo the business of & fund 1s fo ensure that It
exerclses a rigorous ovaralght funotlon ever ila adiminlstrators. In order for
the board lo exerclse {ls vversight role properiy, those to whom functlons
are delegaled should be requirsd to repeil back ragulatly on such

| delagated funations and with sufficlent and relevant Infarmation o enable

the board lo meke -an Inforned performence absessment. The
submisslans indicale that the IF Funds do not have proper racords and
dala. This pravenis the funds from having accurate records regarding lhe
membara fund vahies. Thia Is the melh reason why there was a nead to
appoln{ auiditors (o rebulld tha funds' data and records.,

Personal liabiflily of former frus!ass

- 521

522

The Fnanolal Inatllunans Act 28 of 2001 Imposes certain dutles on
trustess. Jection 2(a) of that Acl requires a lrustes, in tha cobirol and
gdminlstration of & fund, to observe the ulinost good falth and axercise
praper care and dillgence. Fallure lo comply with thesa dutles sonslitutes

& crlminal offonce which, on conviction, may result in & fitte not excesding

R10 000 or Imprisonrnent fot a perlod not exceeding 10 years or to both
such fina anc inpriaonment, ln addition, the trusteas could ba liable to the
financlal fstitution or benaficiary theraof for any damage suffered hy the
ingtitution or beneficlary as & result of suoh failura (ses saotion 10 (2)).

There can ba no daubt that hese provislons were intended also for the
kind of sltuation with which this Tribunal i confronted. Firslly, the '

Fipanotal Insflfution Adt impases the sechion 2() duties on an “officlal... of
a financial insiitulion..who -conliole or administets any funds of the

Institution... held by ar on behalf of the institulion for any benaficiary, A

“imanclal nstitution” 1s defined with reference to the Flnanolal Services

B
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624

i6

Board Aci, 97 ol 1980 wh{oh 1n its deflnition of "Hnanclal instifutlon®
Includes a pension fund.

As lrugteas of the board of managament of the complainant, the members

of tha formar boatd of frustees are l officials of the financial institution as i

defined, Aw !mateas_of the funds, the board controls and administers
monias pald Into the fund and each lrusise can be hald personally llable

~ for any linancial less causad to the funds due to maladministration (see

Mes v Arf Madioal Equipm ani Penslon Fund {Now Liguldated) and Othars

(2) {2005} 4 RPLR 332 (PRRA} at paragraphs 20-22). Sectlon 2(g) of the

Finanglal institutlon Act racjulres that they should perorm thegs dutles wllh
eare anid diligence.

It rouowa that tha Lustees that were |n ofﬂ:.a whan lha dacls!on waa iaken

5.26

it appears that the llablily of the former trustees should ba fimiled to those
who wers it offioe from T February 2008 fo July 2010 as the 2.5% fund

" groulia that wera deducted to fund the cost of tia rehuliding exercise ls

5.28

computad up to this date, These wil include Gall lo Gielller, David Lepdr,

Ranler Botha, and Carel Smith. There were other former lrustaes Includling

Lotralne Juger, Glalra Mal and Cliva Stuart who jolned the former board of -

fruslegs after lhe dedision 1o rebulld the funds' data was taken anhd
resigned In 2006, Thus, they ware not on the board of fruglees when a
daclslon was taken to rebulid the fund's dala and whan {he IF Funds ware
adminisiered by Dyhamigue,

As regards Tony Kawlongky, it should he noted that the amount of

3¢7
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R1 mlllian rand that he paid on tis behalf and lﬁynahﬂqua in setliement of
all civil claimy against him for allegad maladiniistration Is nagligihle

" having regard fo the amount of financial loss suiferad by the IF Funds and

members as a rasull of the rebulld exercise. A reasonable ssfilement
shoufd hava teken Into account the Hnanolal preudice lo members and the
IF Funds. Howaver, thia Tribtnal takes into cognisance that the IF Funds
have concluded. a selliement agreemant with Tony Kamionsky and

. Dynarique, which [s binding on the pariles concernad.

Apportionmenl of financlal foss |

5.27

5240

_The issua of fhe. paraonai llabltlly of format frustess i i compuunded by the

ol that the fow lrusteas that wera ldanimed oannot be held soieiy fiable (o
_companaate the IF Fuuds for ﬂselr ﬂnanclal iosa. This i dua to the fast

Thus,
amount of Ri_million pald to :he runds by Tonv l(amtonaky andw
_ Dynamique.

that varlous pariies. contiibuted to the finantial loas as & result of the.

rebuilding of the funds’ data. These include Dynamique and Aoh, As

Indicated above, Dynamique together with Tony Kamlonsk? have pald an
amount of RT milion fo the funds fn setifement of a civil olaim againsi

them for dhieged maladministration of the funds, The funds have also
ingtituted & alvll olalm against Aon for matadministration of the funds.
the personal iablity of the former truatees should be !esa me

In terms of our common law, harsons wha jointly adminlater the affalre and
properly of offters ke trustees, oai ba held jointly and yeverally liable for
fose caused by maladminisiration (ses Gross & Others v Peniz 1998 (4)
BA 817 (A) 620F-630D). Therefore, the former hustess who were
respansibla for managing the IF Funds In July 2010 when a declsion was

taken o rebulid the funds' dala should he held pergonelly Nabla for the

financial loss accagloned by the rebullding procass

W
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[5]. - ORDEB

8.1

12

nthe reauli, tha order of this Tribunat (s as follows!

6.1.1

6.1.2

8.1.3

6.14

It is declerad (haf tha previsus trustees of (he IF Funds, which

__;include Gail Ia_Grellior, Renlar Botha, Davld Lepar and Carel

Sailh, did not manage the IF. r‘unda properly ahd aa a result

caygad fmaneial loaa to 1ha funds ancl ummataly to the members* :

The IF Funds are ordered to compute the amount of tha financiat

toss {0 the funds and mombars ocoasioned by tha rebuilding of the ’

funds’ data, having regard to the Investment raturns eamed by the
funds, within four weeks of (hls delermination; ‘

The members of thy former board of frusiees ldemiﬂéd I
paragraph 6.4.1 abova are personalfy ointly and aavaraily)
ordered to pay tha IF Funds ihe amount of the llnanclal lons a8

- eomputad in paragraph 8.1.2 above. leaa the amount of R1. mlihon

rand already paid by Tony Kamlunsky and Dynamiqua. wﬂhm 8lx

waeks of Ihis datarmination: and

The former troatess are furthet orderad to nolify {he IF Funds and
this Tritwinal of the paymenf as stated In paragraph 6.1.3 aﬁove.
wlihln naven weeks of the dale of this cfeterm!naﬂon

1.0 d
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“Ral; Ryan Da Klark

Emalis RyanDoflok@Brooksiun.tozq

Tony Komlongky

Email: lonykamlonsky@omail com

Gallla Gralltsy

Ematl: galllg2@uweh,.co.52

Fox: 006 6142 670

Renler Butha
Bmall ronforho@ialica.con

Davld Lapar
Fax: 088 6852 470

Carel Smith :

Enll caralamith i@gmail.eom
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Keith Setaka

From: Johann Basson

Sent: Thursday, December 05, 2013 11:20 AM

To: Keith Setaka .

Subject: FW: Le Grellier and 3 Others/PFA Adjudicator and 32 Others - Case no. 49616/13

Johann Bassson
Aszsociate

Hogan Lovells South Africa
incorporated as Routledge Modise Inc.
22 Fradman Drive

Sandton, 2196

Tel’ +27 11 286 6900
Direat: +27 11 286 6818
Fax: +27 86 683 7033

Email: Jehannb@rmlaw.co.za

W, Tmlaw.co.za

_From: Johann Basscn

Sent: 05 December 2013 11:19 AM

To: Johann Basson

Subject: FW: Le Grellier and 3 Others/PFA Adjudicator and 32 Others - Case no. 49616/13

Johann Bassson
Asszociate

Hogan Lovells South Africa
incorporated as Routledge Modise ing.
22 Fradman Drive

Sandion, 2196

Tel: +27 11 286 6800
Direct: +27 11 286 6918
Fax: +27 86 683 7033

il johannb@rmlaw.co.za

www.rmlaw.co.za

From: Ren Dunster | Dunster & Associates [mallto:ren@dunster.co.za]

Sent: 14 August 2013 08:29 AM

To: Johann Basson

Cc: Hunter Thyne; Shireen Patel; Ahmed Mokdad

Subject: RE: Le Grellier and 3 Others/PFA Adjudicator and 32 Others - Case no. 49616/13

& assoriates

FLLDrBayYs CONVRYINLErs

Dear Johann,

1. Thank you, | confirm receipt and service by email on behalf of the 32" and 33™ Respondents.





